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TOPICAL INDEX 


1. Control and Regulation. 
§ 3. POWER TO CONTROL AND REGULATE. 
3 


—Question whether hail insurance rates are discriminatory is for control and determination 
of superintendent of insurance. Van Arsdale Osborne Brokerage Co. v. Stull. (Kan.) 532 
3—Fire insurance business is affected with public interest, and subject to regulation by 
state. Glidden Co. et al. v. Retail Hardware Mut. Ins. Co. of Minnesota et al. (Minn.) 
3—Fire insurance business may be regulated by state under its police power so long as regula- 
tion is reasonable. Power of state to regulate fire insurance companies does not empower 
state to substitute its judgment for that of company. Commercial Standard Ins. Co. v. 
Board of Insurance Commissioners of Texas. (Tex.) ... ae senna j cia on 
3—Business of insurance is so far affected with public interest that state may regulate 
rates. Compensation of insurance agent being percentage of premium bears direct 


relation to rate as respects right of state to regulate business. O’Gorman & Young 
Inc. v. Hartford Fire Ins. Co. oy; S$.) 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Rhode Island Fire Insurance Company held required to pay premium tax on Connecticut 
business without deduction for reinsurance premiums paid Connecticut corporation. 
Equitable Fire & Marine Ins. Co. v. Dunham. (Conn.) ..... 972 

4—Statute making authenticated copy of attending physician’s death certificate prima facie 


evidence of facts therein stated, including cause of death, held valid. Massachusetts 
Mut. Life Ins. Co. v. Bush. (Ky.) 


516 


PEAY Pree <F <ihneaew eee 
4—Standard fire policy provision for compulsory arbitration or "appraisal on disagreement 
as to loss held not unconstitutional. Glidden Co. et al. v. Retail Hardware Mut. 
Ins. Co. of Minn. et al. (Minn.) 339 
4—Special statute conferring right on insurance association and societies to do business 
were unaffected by general statute relating to civil actions. State ex rel Intermountain 
ee ee, | SR ee er re ey ee See er eR 
4—-Statute protecting insured, notwithstanding failure to give proofs of fire loss, was not 
impliedly repealed because repugnant to subsequent act. Higgins v. Fidelity Phoenix 
Wire. Sim: CO. CH RY ig ce cts 129 
4—Valued policy provision of statute, after being. impliedly ‘repealed, held not re-enacted 
by subsequent statute. Haberly v. Farmers Mutual Fire Relief Assn. (Ore.) ...... 536 
4—-Statute limiting agent’s commission on fire policy to reasonable amount, not exceed- 
ing that paid other local agents, held not void as denial of due process. O’Gorman & 
Young, Ine. vo Bastien’ Wine: Be Ge Ger Wee x ccc nccucncaneccdtarasscecceuc anes 516 
4—Questions of public policy are for Legislature and not for courts. Bergstein v. Popkin 
Ce Sh CID, aic5c cs oscacicsen pace ce alak ROMNa a eee Wad aaiets WO densa bes Seale oak ane ee 614 
§ 5. AUTHORITY OR LICENSE TO DO BUSINESS. 
5—Before one can hold himself out as competent to transact insurance business, he must 
have fully complied with statute. Kukuska v. Home Mut. Hail-’fornado Ins. Co. 
(Wis.) pid wie SLR E 4 Ave Doe eGR CAE ak SRE Sa eek ee Beit a archaea RATE ae en etna eevee oa 1240 
§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 
10—Insurance board can exercise only authority conferred upon it by statutes. Statutes 
conferring authority on insurance board to regulate insurance business must be strictly 
construed. Commercial Standard Ins. Co. v. Board of Insurance Commissioners of Texas. 
CORED > isc ook ene pettaleneie mei arata arac ce orate mle aletae lake atta ood gate ration Baan geo ee da . 994 
§ 12. REGULATION OF AGENTS AND BROKERS. 
12—Under statutes, plaintiff being unlicensed, whether acting as insurance broker or in- 
surance agent in procuring insurance for client, could not recover for services ren- 
dered. Howard v. Bean. (Mass.) ... 1351 


12—Fire insurance agent is subject to reasonable regulations by ‘state under its police power. 
Insurance board could not fix commissions which fire insurance company could pay local 
agents under statute giving board authority to fix maximum premium. Order of insurance 
board fixing commission which fire insurers could pay local agents, if enforced, would 
vitiate anti-trust laws of state, hence order was invalid. Commercial Standard Ins. Co. 
v. Board of Insurance Commissioners of Texas. (Tex.) 7 . 994 

12—Insurer was “party aggrieved” by commission’s order refusing to suspend ‘registration 
certificate of insurer’s agent, and could appeal therefrom. Agent, unable to meet obliga- 
tion to insurer because of insured’s default in premium payment, is not guilty of breach 
of trust or misappropriation of funds, requiring suspension of agent’s certificate of 
registration. Evidence held not to warrant suspension of agency certificate issued to 


insurance agent for misappropriation of premiums. Commonwealth ex rel State Cor- 
poration Commission v. Sharp. (Va.) 


§ 13. LLOYD’S ASSOCIATIONS. 
13—There are no presumptions against insurance association doing business under Lloyd’s 
plan on theory of supposed public policy, if association has complied with law. Action 
by Attorney General to declare forfeited any privileges or franchises of insurance asso- 
ciation doing business under Lloyd’s plan held not maintainable, statutory remedies given 
state superintendent of insurance being adequate. Right to do business acquired by 
insurance association doing business under Lloyd’s plan held mere “‘license’’ not “fran- 
chise.”’ Basis for state’s control over insurance association doing business under Lloyd’s 
plan is purely statutory. People v. Norwegian Underwriters et al. (N. Y.) 
13%. STATE INSURANCE. 
4—Where crop was listed with assessor for hail insurance, and assessor made return 
thereof, owner could recover for hail damage, notwithstanding auditor failed to enter 
_ charge for insurance on tax list. Pickrell v. Helgerson, Insurance Com’r. (S. D.) . 760 
131%4—Crop is not covered by state hail insurance, unless listed with county auditor in some 
manner provided by law. Assessor failing to list crop for state hail insurance held 
liable to injured party for loss sustained, although injured party made no effort to 
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secure insurance. Under circumstances, evidence of tenant’s right to crop justified 
recovery against assessor for failing to list crop for state hail insurance. 
et al. v. Sherman. (S._ D.) 

13%4—Under war risk policy, rights of insured and beneficiaries are dependent upon statutes 
and regulations in force, or afterwards adopted. Government can be held on war risk 
policies only to extent that it has expressly consented. Eblen v. Jordan et al. (Tenn.).. 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 19. —— RETALIATORY LEGISLATION. 

19—Retaliatory statutes, designed to prevent unfavorable discrimination against Wash- 
ington insurance corporations by other states in exercising taxing powers, should be 
strictly construed. Statutes designed to prevent unfavorable discrimination against 
Washington insurance corporations by other states in exercising taxing powers held 
not revenue measure. Retaliatory insurance statutes should be invoked only in cases 
where inequitable discrimination is clearly established. In deciding whether retaliatory 
insurance statutes should apply to_ California company, insurance commissioner held 
required to consider that under California Jaw taxpaying date for insurance com- 
panies was later than that fixed by Washington statutes. Pacific Mut. Life one 
Co. of Colornia v. State. (Wash.) 
20. OCAL AUTHORITY ‘OR LICENSE AND LICENSE ‘FEES OR TAXES. 

20—‘‘Capital”’, “as used in statute requiring actual paid-up capital as prerequisite to trans- 
acting insurance business, relates to sum dedicated to business. Unincorporated as- 
sociation of individuals operating insurance business under law of another state re- 
quiring irrevocable pledge of securities was possessed of required capital. State ex rel 
Intermountain Lloyds v. Porter. (Mont.) 

§ 21. —— LOCAL FUNDS AND SECURITIES. 

21—Surviving directors, lesd than quorum, of dismembered Russian corporation, held unau- 
thorized to act in New York in corporation’s behalf except as conservators of assets that 
might otherwise be lost. Situs of debt to dismembered Russian insurance corporation 
growing out of transactions in England with British insurance company held in England. 
Surviving directors of Russian insurance corporation, less than quorum, could not enlarge 
their power by assigning chose in action for purpose of suing thereon in New York. 
Severnoe Securities Corp. v. London & Lancashire Ins. Co. Ltd. et al. (N. Y.) .. 

21—Superintendent of insurance liquidating insolvent foreign insurance company, on allow- 
ance of preferred claim of Alien Property Custodian, was liable only for such interest 
oe received on fund due custodian. In re People, by Beha, Supt. of Insurance. 

21—Absent statute. decrees instructing liquidation of foreign insurance company as to ad- 
ministration of surplus must be equitable. After liquidation of foreign insurance com- 
pany, surplus must be made available for payment of creditors and policyholders with 
claims founded on foreign business. Creditors of foreign insurance company with 
claims founded on foreign business should be permitted to prosecute suits for pay- 
ment of claims from surplus after liquidation. After liquidation of foreign insurance 
company and payment of all claims, surplus should be paid to corporation, represented 
by directors, a quorum of the board. People, by Beha v. Russian Reinsurance Co. 
of Petrograd, Russia. (N. Y.) ; Raetals oh wats 1355 

21—Domestic business of foreign insurance company “having ‘been | liquidated and _ local 
debts discharged, surplus held by liquidator must be paid to attaching creditor, to 
extent of attachment lien. Interest payable to attaching creditor bv liquidator of in- 
surance company must include whatever interest is protected by lien. Liquidator of 
foreign insurance company may be required before distributing surplus to consider 
claims of creditors arising out of foreign business. Referee’s determination respecting 
value of rubles in considering claim against Russian insurance company held proper 
under evidence. Directors less than quorum may be treated as conservators of prop- 
erty of companies when assets within state might otherwise be lost after liquidation. 
After liquidation of foreign insurancé company, delivery of assets to directors not 
constituting ouorum should be conditioned on executton of bond. In re People, by 
Beha. (N. Y.) peee-e teeey 13556 

e 22: — APPOINTMENT AND REGULATION OF LOCAL “AG E NTS. 

22—That party during trial finds himself without essential evidence is not, alone. compelling 
reason for continuance. Charlton v. Jersey Mutual Casualty Ins. Co. (N. J.) . 221 

§ 26. — ACTIONS 7 

26—After liquidating foreign insurance company, state of New York is not charged with 
duty to wind up business of such corporations. =e by Beha vy. Russian Reinsurance 
Co. of Petrograd, Russia. (N. Y.) Pain ta we Ere 1355 

26—After liquidation of domestic branch of foreign insurance company, such company could 
execute general assignment for benefit of creditors. In proce -edings to liauidate solvent 
Russian insurance company, referee’s refusal to hear evidence supporting claims 
arising out of foreign business held error. In re People, by Beha. (N. Y.) ....1357, 1358 


Il. Insurance Companies. 
(A) STOCK COMPANIES. 
§ 35. OFFICERS. 


35—Medical director, being charged with notice of corporate by-laws, could not rely on 


implied authority of general manager to employ him for one year. Grice v. American 
Nat. Ins. Co. (Tex.) : ate 


§ 41. INSOLVENCY AND DISSOL UTION. 
§ 50. —— ASSETS AND RECEIVERS. 
50—Commissioner of insurance had plenary jurisdiction to deal with domestic life insurance 
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company financially embarrassed due ot mismanagement; it is presumed commissioner is 
faithfully performing duties in rehabilitation of insolvent domestic company; small stock- 
holders in insolvent domestic insurance company could not sue for receivership, where it 
did not appear that rehabilitation could not be affected within time granted by insurance 
commissioner. Wright et al. v. Federal Reserve Life Ins. Co. et al. (Kans.) 

(B) MUTUAL COMPANIES. 

§ 54. CONSTITUTIONS AND BY-LAWS. 

54—Amendment to constitution and by-laws of insurance association must be construed as 
operating prospectively. Winters Mut. Aid Ass’n. Circle No. 2 v. Reddin. (Texas).. 

§ 57. FRANCHISES AND POWERS. 

(1). In general. 

57(1)—State insurance laws are part of charter of life association and assurance com- 
pany. Enforcement of state insurance laws was property right of every member of 
life association and charter right of association. J. Life 
Ass’n. et al. (U. S.) ‘ 

§ 61. INSOLVENCY AND DISSOLUTION. 

§ 64. ——REMEDIES AND PROCEEDINGS ON INSOLVENCY. 

64—-Liquidator’s right to demand payment of assessment of mutual insurance company’s 
policyholders depended, as condition precedent, on court’s approval of proceedings and 
assessment, with full opportunity to policyholders to contest assessment. Work of 
liquidator of mutual insurance company must be done under court’s supervision. 


Conway, Superintendent of Insurance v. Kaupp. (N. Y.) Virbac ed me vekne te ee eee 


§ 66. ——- REORGANIZATION. 

66—Notice by reorganied benefit association that new certificate replaced old certificate did 
not change obligations under old certificate. Payment of assessment with knowledge of 
terms of new certificate issued by reorganized benefit association held insufficient to show 
acceptance of new certificate. Insured, to be bound by new certificate issued after re- 
organization of benefit association, must have intended to accept new terms. Benefit 
association, not showing member’s intention to accept new certificate avoiding liability 
for suicide, held not relieved from liability 
v. Central Illinois Mut. Relief Ass’n. (IIl.) 


§ 70. ASSETS AND RECEIVERS. 

70—Policyholders of life association were without right under state law to maintain action 
for injunction and appointment of receiver and to set aside reinsurance contract. 
Cook et al. v. Illinois Bankers’ Life Ass’n. et al. (U. S.) 

§ 71. —— ASSESSMENTS BY RECEIVERS. 

(4). Enforcement of assessment. 

71(4)—Petition of foreign insurance commissioner against former member of mutual insur- 

ance company to enforce assessment decreed by foreign court against policy owners 


on liquidation of insolvent insurer to pay losses stated cause of action. Freedy v. 
Trimble Compton Produce Co. (Mo.) 


III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 74. APPOINTMENT OR EMPLOYMENT OF AGENT. 

74—Contract requiring agent to return unearned commission to insurer held ambiguous 
authorizing proof of contemporaneous parol agreement to determine meaning; cancella- 
tion clauses written by insurer and countersigned by agent after making of agency 
contract do not necessarily supercede or become part of contract; answer alleging local 
agent of insurer made oral agreement with insurer through special agent held sufficient 
to show special agent’s authority to represent insurer. Fireman's Fund Ins. Co. v. 
Davis. (Ga.) neck ue Raas : 

§ 76. EVIDENCE AS TO AGENCY. 

76—Course of conduct of company dealing in insurance and individual held_ sufficient 
show individual was company’s agent. Royal Indemnity Co. v. Hook. (Va.) 

§ 78. SCOPE AND EXTENT OF AGENCY. 

78—Where insured left fire policies with local insurance agent, possession was that of in- 
sured, not of company. Where local agent held policies for insured, held, agent 
must deliver policies upon insured’s request. Struble v. National Liberty Ins. Co. 
of America. (Mich.) 

§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 

(1). In general. 

83(1)—Where contract of insurance is accepted by insurer agent delivering policy on ont ee 
ment of cash and balance evidenced by insured’s notes is liable for premium due. om- 
monwealth ex rel State Corporation Commission v. Sharp. (Va.) 

§ 84. COMPENSATION OF AGENT. 

(1). In general. ’ 

84(1)—Where contract of employment provides for advances to employee which are to be 

deducted from commissions agreed on, employer may recover from employee excess of 


advances over commissions earned. Liberty Nat. Life Ins. Co. v. Longshore. (Ala.)..1 


84(1)—‘‘Unearned commission” required to be returned by agent to insurer held not to in- 
clude commissions on policies canceled by insurer. Fireman’s Fund Ins. Co. v. Davis. 
(Ga.) oF : P ae . rrrer 

84(1)—In granting insurance agents increased compensation, contract method of computin 
net amount of business should be followed. Parr et al v. Insurance Company 
North America. (Md.) 
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(2). Right to commissions. 

&84(2)—Contract providing that Baltimore agents should receive increased contingent com- 
missions equal to any “larger contingent commission, * * * granted to the agent in 
any other large city” held not limited to compensation granted by Eastern Union of 
insurance companies where both Boston and Baltimore insurance agents had like 
sowers to solicit, deliver, and cancel policies, Boston agents were within contract with 
3altimore agent “requiring increased commission” if larger contingent commission was 
granted “agent in any wher large city.” Parr et al v. Insurance Company of North 
America. (Md.) 

84(2)—Contract providing that Baltimore agent should receive increased contingent ¢om- 
missions equal to any “larger contingent commission * * * granted to the agent in 
any other large city” held limited to compensation granted by Eastern Union of insur- 
ance companies. Where both Boston and Baltimore insurance agents had like powers 
to solicit, deliver, and cancel policies, Boston agents were within contract of company 
with Baltimore agent requiring increased commission of larger contingent commission 
was granted “agent in any other large city.’”’ Insurance Company of North America 
v. Parr et al. (U. S.) 

(4). Commissions on renewals. 

84(4)---Contract to pay agent, on termination of contract agreed renewal commissions, 
less 2 per cent. for collection, meant 2 per cent. of premiums. Thomas v. Vidal. 
CN. 2 

(6). 

84(6)—Contract requiring agent to return unearned commission to insurer held ambiguous 
authorizing proof of contemporaneous parol agreement to determine meaning cancellation 
clauses written by insurer, and countersigned by agent after making of agency contract 
do not necessarily supercede or become part of contract; answer alleging local agent 
of insurer made oral agreement with insurer through special agent held sufficient to 
show special agent’s authority to represent insurer. Fireman’s Fund Ins. Co. v. Davis. 
(Ga.) ; ; 

86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 

87. IN GENERAL. F 

Tendency of courts is toward liberal construction of insurance agent’s power. Royal 
Indemnity Co. v. Hook. (Va.) ‘ ; j Re i 13 
Soliciting agent has only authority which is expressly granted, or may properly be ite 
plied from agent’s practice, permitted by insurer. Kauphusman v. Home Mut. Hail 
‘Tornado Ins. Co. (Wis.) , : , 

89, ASSISTANTS AND CLERKS OF AGENTS. 

Insurance company should be held responsible not only for acts of agents, but for 
acts of agents’ employees, especially when agent is corporation. Royal Indemnity 
Co. v. Hook. (Va.) ‘ ee 

90 EFFECT OF PROVISIONS OF POLICY. 

Provision making premiums payable to agent upon delivery of official receipt is waived, 
where agent, so authorized, accepts premium without delivering such receipt. Agent’s 
authority is fixed by contract, express or implied, between insurer and agent, not 
between insurer and insured. Bigall-e v. Mutual Life Ins. Co. of Baltimore. (Mo.) 11 
2. EVIDENCE AS TO AUTHORITY. 

Extent of agent’s authority as between principal and third person is determined by 
authority agent has or which principal represents him as having evidence showed in- 
surer led local agent to rely on assumption that insurer’s special agent had power to 
contract’ for insurer. Fireman’s Fund Ins. Co. v. Davis. (Ga.) : 

Insurer had burden to show agent’s authority to collect premium was restricted to par- 
ticular debit or district. Evidence supported finding of insurer’s agent's authority to 
collect semi-annual premium. Practice of insurer’s agents in collecting premiums with- 
out delivering official receipt. acquiesced in bv insurer’s officers, held admissible to 
show authoritv. Bigalke v. Mutual Life Ins. Co. of Baltimore. (Mo.) 11 
Evidence held to show that agent issuing accident policy was clothed with apparent 
authority of general agent so that his acts were binding. Commonwealth Casualty 
Co. v. Coogle. (Tex.) aaa ‘ 
It must be presumed, where nothing to contrary appears that agent attaching riders to 
fire policies in manner provided for had full authority. 

v. Scott. (U. S.) fea ceara sc abhsinlee i c Seaa7k Hodes MERE cae 

§ 93. UNAUTHORIZED AND WRONGFUI, ACTS OF AGENTS. 

93—Whether agent acted within scope of authority in delivering fraudulent policy was properly 
submitted to jury under evidence of agent’s authority to solicit insurance, write applica- 
tions, deliver policies, and collect premiums, That insurer did not profit from its agent’s 
fraud in delivering bogus policy to insured did not relieve insurer from liability for 
damages sustained. Williams v. Commercial Casualty Ins. Co. (S.C) .. ‘ 10 

93—Agent’s breach of duty to principal may he chargeable to principal. Starling v. West 
Virginia & Kentucky Ins. Agency. (W. Va.) sad ween ae 

95. NOTICE TO AGENT. 

Rule that insurance agent’s knowledge is imputable to company applies to soliciting 

agents with reference to matters made known to them before execution of policy. In- 

surance agent’s knowledge respecting matters affecting policy when issued is knowledge 

to company. Royal Indemnity Co. v. Hook. (Va.) ................ . 

(B) AGENCY FOR APPLICANT OR INSURED. 


§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 
§ 98. ——- IN GENERAL. 
98—Broker may be agent for both parties respecting particular acts to be done in consummation 
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of insurance contract. Although broker was insured’s agent in soliciting insurance on 


manuscript, he was insurer's agent for purpose of delivering policy and collecting premiums. 
Sun Ins. Office, Ltd. of London v. Mallick. (Md.) Ve ae 

98—Statute making person soliciting insurance agent of insurer means person soliciting insur- 
ance and procuring application is agent of insurer for purpose of such solicitation and 
procuration. “Pateras v. Standard Accident Ins. Co. (Ohio.) ..1054 

98—Statute held not to preclude insurer’s agent acting as insured’s agent in certain particulars 
in proper case. Insurance Co. of North America v. Burton et al. (Okla.) 

§ 100. EVIDENCE AS TO AGENCY. 

100—Insured’s testimony regarding conversations with insurance agent held admissible, 
showing whether agent represented insured or insurer in contemplated settlement. Hig- 
gins v. Fidelity Phoenix Fire Ins. Co. (N. J.) 


§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—-Agent’s promise that policy would be delivered by May Ist, if binding on insurer, 
was not controlling in tort action for failure to deliver policy during insured’s lifetime, 
in view of stipulations in application. Metropolitan Life Ins. Co. v. Brady. (Ind.) 

$ 104. sia lhe TO PROCURE INSURANCE AND LIABILITY THERE- 

UNDER. 

104—Where conditional seller contracted to insure motor trucks to protect seller’s and 
buyer’s interest, seller held not liable for failure to have policy cover interest of 
party repurchasing. Conditional seller failing to perform promise to have fire policies 
cover interest of conditional buyers executor reselling trucks held liable to executor 
for loss sustained by fire. Amount of loss for conditional seller's failure to perform 
promise to have fire policies cover interest of conditional buyer’s executor selling 
trucks was value of buyer’s interest in trucks at date of fire causing loss. Mack In- 
ternational Motor Truck Corporation v. Wachovia Bank & Trust Co. et al. (N. C.) 1303 

§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 

§ 108. —— IN GENERAL. 

108—Retention without objection by insured’s broker of burglary policy after 
false negative statement therein respecting prior burglary loss bound insured. 
v. United States Casualty Co. (N. Y.) eon 

§ 111. UNAUTHORIZED AND WRONGFUL ACTS OF AGENTS. 

111—Where beneficiary making application for life policy and paying premium thereon does 

not have authority from insured to make application, policy is void. American Bene- 

fit Life Ins. Co. v. Armstrong. (Ark.) Sa ; son ROS 
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IV.  Insurable Interest. 
§ 114. NECESSITY IN GENERAL. 


114—Insured must have insurable interest when fire policy is issued and when loss occurs. 
Girard Fire & Marine Ins. Co. v. Gunn. (Ala.) . : 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Persons having insurable interest in general. 
115(2)—Generally trustee, though having no personal interest in property, has insurable 
interest. ‘I'rustee under quit claim deed conveying property for benefit of creditors, 
though having no_ beneficial interest as creditor, had insurable interest. Fray v. Na- 
tional Fire Ins. Co. of Hartford. (IIll.) ; * er ; : : 
115(2)—-Wife may insure household furnishings owned in community with husband and 
used in homestead owned by wife alone. Niagara Ins. Co. v. Pool. (Tex.) 
(3). Warehousemen and other bailees. 


115(3)—Bailor could insure property for benefit of himself and bailor. Goldstein v. 


Harris. 
(Ala.) 


(5). Mortgagor and mortgagee. 

115(5)—Grantee who acquired property in trust, but executed mortgage thereon, had in- 
surable interest in buildings superior to right of beneficiary. Travelers’ Ins. Co. 
of Hartford, Conn. v. Farmers’ Mut. Fire Ins. Ass’n. of Monona County. (Ia.) 

115(5)—Owner of property possesses insurable interest therein, notwithstanding mortgage 
on property up to full amount of insurance. Florea et al. v. Iowa State Ins. Co. 
(Mo.) ANAS bien 

§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 

116(1)—Proceeds of deceased partner’s insurance payable to his estate, and premiums of 
which were paid from partnership funds, held intended for partnership’s benefit and 
were impressed with trust therefor. Partnership held to have insurable interest in 
life of deceased partner. Proceeds of life policy, though payable to deceased partner’s 
estate, held partnership assets. Quinn v. Leidinger. (N. J.) 

§ 118. INSURANCE WITHOUT INTEREST. 

¥. 339; WAGERING POLICIES IN GENERAL. 

119—Ljife insurance contract held not void as wagering contract, where insured was in- 
debted to bank which paid premiums, and policy was assigned to secure existing debt. 
Midland Nat. Life Ins. Co. v. Mosher et al. (N. D.) 


123. EXTINGUISHMENT OF POLICY. 
Contractor had no interest in insured btilding at time of fire, 


build, 
(Ark.) 


§ 
123 where obligation to 
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V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 125. WHAT LAW GOVERNS. 
(1). In general. 
125(1)—Laws of New York governed life policy issued by New York Corporation, where 
premiums and benefits were payable at New York office. Head et al. v. New York 
Life Ins. Co. (U. S.) 
(2). Place of contract. 
125(2)—Where fine arts policy was executed in New York, but was delivered and premiums 
collected through broker in Maryland, it was Maryland contract. Sun Ins. Office, Ltd. 
of London v. Mallick. (Md.) 
125(2)—Insurance contract, made in Germany and payable there in German currency, must 
be construed according to German laws. Heine v. New York Life Ins. Co. (U. 
§ 129. POWERS OF AGENT IN RESPECT OF CONTRACTS IN GENERAL. 
129—S.atement by automobile liability insurer’s agent that insured was insured as of certain 
date was equivalent to oral insurance contract. Searle v. Southern Surety Co. of New 
York. (N. Y 
129—Representations of agent taking application for insurance and receiving cash pre- 
mium are binding upon insurer. Hartford Fire Ins. Co. v. Guthrie. (U. S.) ...... 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. 
130(1)—Policy constitutes contract on terms whereof minds of parties must meet. Weyh et 
al. v. California Ins. Co. (Mont.) 
(2). Necessity of acceptance and approval. 
130(2)—Application for fire insurance delivered to insurer’s agent, though accompanied by 
note for premium, does not result in binding contract until accepted by insurer. 
Home Ins. Co. of New York v. Huguley. (Ga.) 6 ae 
(4). Effect of delay. 
130(4)—Where applicant for life insurance had not paid premium, insurer held not liable 
under application for negligent and unreasonable delay in acting on application or in 
delivery of policy. Mere delay in passing on application for insurance cannot be con- 
strued as acceptance thereof by insurer, which will support action ex contractu. 
Metropolitan Life Ins. Co. v. Brady. (Ind.) 
130(4)—Insurer held liable for actual damage not exceeding amount of hail insurance ap- 
plied for, where insurer delayed in notifying applicant of rejection of application. What 
constitutes reasonable time for rejecting insurance application is fact question, except 
in clear cases. Insurance organization of farmers associated for mutual protection 
could not be charged with same degree of diligence in rejecting applications as insurer 
organized for profit. Kukuska v. Home Mut. Hail-Tornado Ins. Co. (Wis.) 


§ 131. VALIDITY OF ORAI, CONTRACTS. 
(1). In general. 
131(1)—Oral agreement for making and delivery of automobile liability policy would constitute 
binding contract. Searle v, Southern Surety Co. of New York. (N. Y.) 
(2). Authority of agent. 
131(2)—Oral contract of automobile fire insurance made by soliciting agent held binding upon 
foreign insurance company. In action on oral centract of automobile fire insurance 
instructions regarding insurance agent’s authority held not erroneous. Foursha v. Ameri. 
can Ins. Co. (Mo.) . 1049 
131(2)—Under application and by-laws, soliciting agent held unauthorized to waive condi- 
tions of application, or effect oral contract for tornado insurance. Kauphusman v 
Home Mut. Hail Tornado Ins. Co. (Wis.) ; 
§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 
133(1)—Written agreement, as life policy, is valid, although undated. Independent Life 
ins. io. 0. Nema: Cala). 3.2. : 
133(1)—Marine insurance a ee not waren insurance contract, but rather 
assignment pro tanto by holder of policy of rights thereunder. i 
Ins. Co. of Hartford, Conn. (N. Y.). : 7 en 
133(1)—Fire policy must include provision for unconditional ownership by insured, bind- 
ing on insured, unless insurer waived or was estopped from relying thereon ” North 
River Ins. Co. v. Belcher. (Va.) : oh 
(2). Style and size of type. 
133(2)—In life policy, stipulation that rider provisions for accidental death benefit should be 
void if nonforfeiture provisions were operative was not ineffective because of small type 
Orr v. Prudential Ins. Co. of America. (Mass.) : ai 717 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
‘ - 2. eo of delivery. 
36(1)—-Delivery of fire policy is not essential to validity of contra y Q icati 
been accepted and policy issued. Home Ins. Co. v. Parks. (Ga,) Ritlensenesens 748 
136(1)—Without other proof showing consummation of contract for fire insurance by meet- 
ing of minds, actual delivery of policy must be shown. Home Ins. Co. of New York 
v. Huguley. (Ga.) ; ; 1198 
136(1)- 
vent recovery thereon, if one was actually issued and was in 
v. Southern Surety Co. of New York. (N. Y.) a eee 
(2). Sufficiency and effect of delivery. 
136(2)—Where it did not appear that fire policy was delivered or notice of issuance given, 
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issuance to local agent was immaterial as — consummation of contract. Home 
Ins. Co. of New York v. Huguley. (Ga.) 
(4). Effect of condition as to delivery 
136(4)—Provision that insurer assumes no obligation Be ov when “odiey is ‘delivered, in- 
sured is in sound health, is ‘“‘warranty,’’ not “‘condition precedent;’”’ hence must be con- 
strued with entire contract. Independent Life Ins. Co. v. Vann. (Ala.) 235 
136(4)—Provision of life policy requiring delivery to insured while in good health con- 
stitutes condition precedent which may be waived by insurer. American Nat. Ins. 
Co. v. Lacey. (Ark.) paca. a a ees ...1102 
136(4)—Insurance company held not liable, where, at time of delivery of policy, insured 
was afflicted with incurable disease which caused his death. National Life & Accident 
Ins. Co. v. Hugger. (Miss.) 
(5). Acceptance and effect thereof. 
136(5)—Insured’s illiteracy and lack of opportunity to read public liability policy at time 
of delivery held not to excess failure to read policy, “a period of aopreey 
aL _— elapsed between delivery and accident. Maryland Casualty v. 
(Miss. 
§ 137. PAYMENT OF PREMIUMS OR DUES. 
(1). Necessity of payment to bind company. 
137(1)—Fire policy, under its express terms and by-laws of underwriters association made 
part of policy, held effective, notwithstanding premium had not been paid. Ginners’ 
Mutual Underwriters’ Assn. of Texas v. Pickard. (Tex.) bi 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—-Public liability policy held not void because indemnifying insured against conse- 
quences of employee’s illegal acts in assaulting another. Robinson et al v. United 
States Fidelity & Casualty Co. (Miss.) 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1).. In general. 
141(1)—Provision that insurer assumed no obligation, unless, when policy was delivered, 
insured was in sound health, being warranty rather than condition a could be 
waived. Independent Life Ins. Co. v. Vann. (Ala.) 
141(1)—Provision of life policy requiring delivery to insured while in " good health con- 
stitutes condition precedent which may be waived by insurer. Insurer, delivering policy 
without knowledge insured was seriously ill, was not estopped to set up provision 
requiring delivery to insured while in good health. American Nat. Ins. Co. v. 
Lacey. (Ark.) .1102 
141(1)—Foreign insurance company could not defend action on fire policy on ground that its 
business with insured was done in violation of statute. Foursha v. American Ins. Co. 
(Mo.) 
141(1)—Condition precedent to delivery of life policy may be waived by insurer. Fender v. 
New York Life Ins. Co. (S. C. 268 
141(1)—Insurer held estopped to ree avent’s act in. issuing accident policy, or to deny 
his authority. Commonwealth Casualty Co. v. Coogle. (‘Tex.) 195 
{41(1)—Statute describine those who are insurance agents does not authorize mere so- 
liciting agent to modify explicit provisions of application. as for tornado insurance. 
Under application and by-laws soliciting agent held unauthorized to waive conditions 
of application, or effect oral contract for tornado insurance. Insurer, which allegedlv 
failed to notifv held not —e to deny liability. Kauphusman v. Home Mut. Hail 
Tornado Ins. Co. (Wis.) ate 
(2). Payment of first premium. 
141(2)—Insurer’s unconditional delivery of fire policy without requiring payment of premium 
or deposit waived payment as condition precedent to liability. Ginners’ Mut. Underwriters 
Assn. of Texas v. Pickard. (Tex.) 
(4). Estoppel of insured. 
141(4)—Applicant for fire policy falsely representing ownership cannot avoid payment of 
premium on ground that title was in another, regardless of insurer’s knowledge thereof. 
Home Ins. Co. v. Parks. (Ga.) 
141(4)—Insured, as well as insurer. may waive condition precedent to soieery of policy 
which is solely for his benefit. Fender v. New York Life Ins. Co. 
§ 143. REFORMATION. 
(3). Fraud and mistake in general. 
143(3)—Reformation of insurance policy is granted only in cases of mutual mistake or 
mistake of one party, coupled with fraud of the other. Barton-Mansfield Co. v. 
Wells et al. (Ark.) . a4 ae 
143(3)—Insured after loss may have policy reformed to include essential element of con- 
tract, where omission was not previously discovered; insured’s failure to examine 
policy promptly when received will not defeat right to have it reformed after loss. 
Davis v. Highway Motor Underwriters. (Neb.) .. teeeeds ...1295 
(4.) As to property or interest covered. 
143(4)—Liability policy covering jitney operator held intended to include automobile 
specified in application for license, but by mutual mistake including different automobile, 
requiring reformation. Type of automobile held not material in liability policy on 
jitney bus, where insurance rates were not shown to be different, and mistake in 
~~ automobile did not prevent reformation. Gillanders et al. v. Da Silva et al. 
Cal.) .-1281 
14300) Where fire policy described improvements intended to be covered by another policy 
applied for at same time for adjoining premises, mortgagee was entitled to reformation. 
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Travelers’ Ins. Co. of Hartford, Conn. v. Farmers’ Mut. 
nona County. (la.) , 
(7). Necessity of reformation. 
143(7)—Court properly admitted evidence of correct description of property incorrectly 
described in fire policy, though no reformation was asked. Holyfield v. Farmers’ Al- 
liance Ins. Co. (Kan.) 5 ; 
143(7)—-Reformation of fire policy in equity was unnecessz 
ambiguously evidenced 
Milling Co. (U. S.) 
(8). 


315 


1209 


; y, where parties’ intent was 
by written contract. Queen Ins. Co. of America v. Myer 


300 


Right to reformation. 

143(§)—Under facts shown, court properly refused, at instance of deceased building con- 
tractor’s creditor, to reform fire policy to show intent was to protect contractor’s 
interest. Under facts, reforming fire policy at creditor’s instance to make it show in- 


tent was to protect deceased contractor’s interests held inequitable. Barton-Mansfield 

Co. v. Wells et al. (Ark.) 2 <0 a kEGO 
143(8)—Insured after loss may 

tract, where omission was not previously discovered; insured’s failure to examine pol- 

icy promptly when received will not defeat right to have it 

Davis v. Highway Motor Underwriters. (Neb.) ; 
147(8)-—In action on fire policy, application being written by insurer’s 

without questioning insured, | i 


reformed after loss. 
eh kak cee 1295 
gent, who knew facts, 
‘id insured may be entitled to reformation and have recovery 
submitted to jury. Taluc v. Fall Creek Farmers’ Mut. Fire Ins. Co. (Wis.) a 
143(8)—That insured when acting as broker, placed insurance through insurer’s agent, did 
not constitute latter agent of former in issuing policy on insured’s automobile, as regards 
insured’s right to reformation. That insured as broker, placed insurance with insurer’s 
agent, did not, as regards reformation of policy on insured’s automobile, constitute insured 
agent of insurer. As regards right to reformation, insured, though insurance broker, 
was considered as any other insured of similar intelligence and experience. Insurer not 
insured was not estopped from seeking reformation, though not reading, 
and discovering errors in policy until after automobile theft. Barly v. Public Fire 


68 


being prejudiced, 


Ins. Co. (Wis.) 
144. MODIFICATION. 
(1). In general. 
144(1)—Mutual benefit certificate could not be altered 
Central Tllinois Mut. Relief Ass’n. (TI1.) 
144(1)—Strict indemnity contract may become modified by subsequent acts. West v. Mac- 
Millan. (Pa.) 
144(1)—Insurance agent's 
did not create executory contract enforceable in equity where policies were never pre- 
sented for transfer. Surratt v. Fire Association of Philadelphia. (U. S.) 
(B) CONSTRUCTION AND OPERATION. 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—Provision that insurer assumes no obligation unless, when policy is delivered, in- 
sured is in sound health, is ‘‘warranty,’’ not “condition precedent’; hence must be con- 
strued with entire contract. Independent Life Ins. Co. v. Vann. (Ala.) 
146(1)—Insurance contracts should receive reasonable construction to effectuate their pur- 
poses. When interpreting insurance policy, legal effect should be given to all language, 
and object intended should be considered. Atna Life Ins. Co. v. Spencer. (Ark.) 241 
146(1)—Provisions of policy must be harmonized, if possible. Language of entire policy 
must be considered in determining rights and liabilities of parties. American In- 
demnity Co. v. Hood et al. (Ark.) . 
146(1)—Clauses of insurance policy must be read together. Aetna Casualty & Surety Co. 
v. Sengel et al. (Ark.) ir ee a es : .1340 
146(1)—Contract of insurance is to be interpreted in light of its nature, in view of its 
purpose, and with considerable degree of liberality in favor of 
surer. Granger v. New Jersey Ins. Co. (Cal.) 
146(1)—-Courts endeavor to carry out policy as made and at same time prevent, if possible, 
exceptions and conditions from wholly devouring policy. Kautz v. Zurich General 
Accident & Liability Ins. Co. Ltd.  (Cal.) ie 6c : lac’ 8 
146(1)—Unambiguous words of insurance policy must be given effect in accordance with 
nlain ordinary meaning. Field v. Southern Surety Co. of New York. (la.) 1255 
146(1)—Insurance policies are construed as other contracts and when unambiguous language 
is given usual significance to effectuate intent of parties, parties are presumed to un- 
derstand policy as executed, and every intelligible condition is presumed intended to 
accomplish some purpose. American Automobile Ins. Co. v. Fidelity & Casualty Co. 
of New York. (Md.) aay , 
146(1)—Insurance contract, if terms are plain and unambiguous, must be construed like any 
contract between parties. Georgia Casualty Co. v. Cotton Mills Products Co. (Miss.)..1063 
146(1)—-Construction of policy is governed by princinles used in construing other instruments. 
Test in construing doubtful policy provision is what reasonable person in insured’s position 
would have understood. Cartier v. Lumbermen’s Mut. Cas. Co. et al. (N. H.) . ee | 
146(1)—All words in insurance policy, so far as possible, must be given meaning. 
v. Importers’ & Exporters’ Ins. Co. of New York. (N. Y.) 
146(1)—Courts cannot construct contract 


without consent of holder. York v. 


8i 


1279 


insured and against in- 
» 


8 


Ettlinger 


for assured’s benefit, in absence of outline therefor 
clearly shown in words expressed. Fearon v. Metropolitan Life Ins. Co. et al. (N. Y.) 


146(1)—Guide to proper construction of tourist policy is reasonable expectation and purpose 
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of ordinary business man when making ordinary business contract. Ettlinger v. Importers’ 
& Exporters’ Ins. Co. of New York. (N. Y.) 
146(1)—Doubtful cr ambiguous language of contract, especially of insurance, should be 
interpreted with view to on effect to dominant purpose of a West v. Mac- 
Millan. (Pa.) eh Sele cie'y oe le es 
146(1)—In absence of waiver or prevention ‘of performance “by one ‘party through acts of 
other, insurance contract must be enforced in accordance with its meaning. Parker v. 
Jefferson Standard Life Ins. Co. (S. C.) ... 281 
146(1)—Clause waiving life insurance premium on proof ‘of ‘disability. must be construed, 
not technically, but with entire policy, and facts of case. Mid-Continent Life Ins. 
Co. v. Hubbard. (Texas.) ; Sit eis : <a>) ee 
146(1)—Provisions of insurance policy must be considered together ‘and scene con- 
struction given, if possible. Insurance Co. of North America v. Mathers. (‘T’ex.) 367 
146(1)—-When policy is issued and delivered, insured is bound by its terms. Southern 
Travelers’ Ass’n. v. Wright. (Tex.) ; were re coe ; 1271 
146(1)——Court, in construing policy covering robbery of pay roll money, must consider 
purposes of contract and circumstances of handling money. International Harvester 
Co. v. National Surety Co. (U. S.) 
(2). Language of policy. 
146(2)—In health and accident policy, captional words, ‘Death Benefit at Beginning $500,” 
held part of contract. On front page of accidental and health policy, general caption al 
provisions in nature of index or epitome of contents should be construed with de- 
tailed provisions. General words in insurance policy should be restricted, when spe- 
cial or particular provisions disclose intention to that effect. Inter-Ocean Casualty 
Co. v. Scruggs. (Ala.) 
146(2)—-Insurance policies are construed as other contracts and when unambiguous, language 
is given usual significance to effectuate intent of parties. American Automobile Ins. 
Co. v. Fidelity & Casualty Co. of New York. (Md.) 
146(2)—Court must consider word “accident”? from point of view of average man construing 
policy. Word “accident” in policy means sudden and instant happening, referable to 
definite and fixed period of time. Jackson v. Employers Liability Assur. Corporation. 
CN. -F.) 
146(2)—Fire policy, if susceptible of more than one construction, should be construed strictly 
against insurer. Provisions of fire policy and by-laws of underwriters association made 
part of policy governing payment of premiums, held ambiguous, and therefore should be 
liberally construed in insured’s favor. Ginners’ Mutual Underwriters Assn. of Texas 
v. Pickard. (Tex.) ; 
146(2)—Words used in life policy must be ‘given usual ordinary mez aning, unless contrary 
intention appears from contract or surrounding circumstances. Lincoln Nat. Life Ins. 
Co. v. Erickson. (U. S.) 7 ; ; < ee : 
146(2)—In construing contracts, such as life insurance policies, words should be given 
common, not technical, interpretation, according to common and approved usage, un 
less inconsistent with manifest intent. Charette v. Prudential Ins. Co. of America. 
(Wis.) sarthattaahiabervat a aa 2 re pia paeae ns 
(3). Liberal or strict construction. 
146(3)—Doubt as to application of incontestable clause in life policy must be solved 
favor of beneficiary. Independent Life Ins. Co. v. Carroll. (Ala.) 
146(3)—Every intendment in life policy must be resolved in favor of insured and 
insurer. Independent Life Ins. Co. v. Vann. (Ala.) 
146(3)—Rule that insurance contracts must be construed most strongly against insurer 
applies only where language is ambiguous and susceptible of two reasonable con- 
structions. Inter Ocean Casualty Co. v. Scruggs. (Ala.) ‘ ; 
146(3)—-Insurance policies are construed most strongly against insurer. Inter-Ocean 
Casualty Co. v. Scruggs. (Ala.) ' Riek ances aaveatan oe ‘ 
146(3)—-Ambiguous language in insurance policy should be construed in favor of insured. 
7Etna Life Ins. Co. v. Spencer. (Ark.) wales zs 2 
146(3)—In case of doubt, provisions of policy will "be construed most strongly against 
insurer. In event of irreconcilable conflict between printed insuring clause favoring 
insured and indorsement, former must prevail over latter. American Indemnity Co. 
v. Hood et al. (Ark.) ; ex aes mala 4 ; 1279 
146(3)—-Where insurance policy is susceptible to two interpretations, that most favorable 
to insured must be adopted. Aetna Casualty & Surety Co. v. Sengel et al. (Ark.) 134) 
146(3)—Contract of insurance is to be interpreted in light of its nature, in view of 
purpose, and with considerable degree of liberality in favor of insured and against 
surer. Risk fairly within contemplation of insurance contract is not to be avoided 
any nice distinction or artificial refinement in use of words. Granger v. New 
Ins. Co. (Cal.) ties ; . aaah 
146(3)—Uncertainty in accident policy should be construed in favor of insured. 
Maeda v. Sierra Nevada Life & Casualty Co. (Cal.) 
146(3)—Ambiguous provisions in life policy, capable of two constructions, should be con- 
strued most favorably to insured. Insurer cannot defeat ambiguous policy by con- 
struction, is reasonable construction upholding insurance can be had _ without doing 
violence to language used and parties’ clear intention. Narver v. California State 
Life Ins. Co. (Cal.) 
146(3)—Court must avoid putting unnatural construction on insurance policy. 
Western States Life Ins. Co. (Cal.) 


146(3)—Provisions of policy should be construed favorably to insured. Sant v. Continental 
Life Ins. Co. (Idaho) 
146(3)—Equivocal expressions in policy whereby insurer seeks to narrow range of its obli- 
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gations should be interpreted strongly against insurer. Insurance contract should always 
be ——— liberally in favor of insured. Kaplan v. United States Fidelity & Guaranty 
Co. (Ill.) 

146(3)—Insurance policy must be construed most favorably to insured, where ambiguous. 
Field v. Southern Surety Co. of New York. (Ia.) . : 

146(3)—Forfeitures of life policies are not favored. Bush v. Liberty Industrial Life 
Ins. Co. Inc. (La.) ‘ 

146(3)—Exception from risk assumed in life policy, or death from disease peculiar to women, 
should be construed strictly against insured. Scott v. Continental Ins. Co. (La.) 

146(3)—-Ambiguity in policy must be resolved against insurer. Dillon v. Life & Casualty Ins. 
Co. of Tenn. (La.) 

146(3)—Obscure and ambiguous provisions in theft policy y are to be liberally construed to 
avoid technical construction in favor of insurer. Birgbauer v. Aetna Casualty & Surety 
Co. (Mich.) 

146(3)—Rule that policy will be construed most strongly in . insured’s favor is inapplicable, 
where wording is not insurer’s, but is taken from statute or source for which assured 
is responsible. No forced meaning will be given words of policy contrary to parties’ 
obvious intent. Sturgis National Bank v. Maryland Casualty Co. (Mich.).... 

146(3)—-Evidence sustained finding that insured’s drowning occurred at bathing beach where 
life guard was regularly stationed, within accident policy; whether owner of farm bordering 
on lake, who rented out boats and bathing suits and remained at beach when persons were 
bathing, was regularly stationed life guard within accident life policy, held for jury; 
language of coverage of accident life policy must be construed in insured’s favor. 
Lohstreter v. Federal Life Ins. Co. (Minn.) 

146(3)—Insurance contract, if terms are ambiguous, must be construed most favorably to 
insured, and against insurer. Georgia Casualty Co. v. Cotton Mills Products Co. (Miss.)..1063 

146(3)—In construing vacancy or unoccupancy clause in fire policy, court will not enlarge 
meaning of words to save insurer from liability, but will hold insurer to strict terms of 
contract. Florea et al. v. Iowa State Ins. Co. (Mo.) 342 

146(3)—Contract of insurance is construed strictly against insurer, especially in case of 
exception, exemption, or other restrictive provision. Language of insurance contract 
is construed according to its common, ordinary meaning. If insurance contract is 
susceptible of two constructions, that more favorable to insured is adopted. Provision 
of insurance contract reasonably susceptible of two meanings, one broader in scope 
than other, is interpreted more favorably to insured. Arms v. Faszholz. (Mo.) .. 

146(3)—All reasonable doubt in respect to meaning of provision of policy must be resolved 
against insurer. Courts where language of policy is reasonably susceptible of two mean- 
_— must apply instruction rendering insurer liable. Mackay v. Commonwealth Casualty 
0. (Mo.) 

146(3)—Insurance policies are to be construed liberally in favor of insured and against 
insurer. Insurance policy, susceptible to two equally favorable interpretations, is con- 
a most favorably to insured. Paul v. Fidelity & Casualty Co. of New York. 
(Mo.) 

140(3)—Conditions in insurance contracts creating forfeitures are construable most strongly 
against insurer. Evans v. London Assurance Corporation. (N. J.) 

146(3)—Ambiguous clauses in accident policy are construed most strongly against insurer. 
Weiss v. Union Indemnity Co. (N. J.) 

146(3)—Equitable consideration will not allow extension of coverage, beyond fair intent 
and meaning of policy to do raw equity and obviate forseeable objections. Weinberg 
& Holman v. Providence Washington Ins. Co. (N. Y.) 546 

146(3)—Burglary policy, so far as ambiguous, should be construed. against insurer, which 
prepared it. obrow v. United States Casualty Co. (N. Y.) 

146(3)—Only when insurance policies are capable of more than one interpretation are they 
construed against insurer. Brustein v. New Amsterdam Cas. Co. (N. Y.) Oana 821 

146(3)—Ambiguities in liability policy must be resolved in assured’s favor. Shapiro et al. 
v. Employers’ Liability Assurance Corporation. cm. ¥.3 1344 

146(3)—Where life policy is ambiguous, construction most favorable to insured should be 
adopted. American Ins. Union et al. v. Beavers et al. (Okla) 

146(3)—Contracts should be construed so that dominant purpose of parties is not frus- 
trated by technical rules of construction. West v. MacMillan. (Pa.) 

146(3)—Insurance contract, in case of uncertainty or ambiguity, must be liberally con- 
strued in favor of insured. Parker v. Jefferson Standard Life Ins. Co. (S. C.) 

146(3)—Law abhors forfeiture, and policy must be strictly construed against insurance com- 
pany. Niagara Fire Ins. Co. v. Pool. (Tex.) 

146(3)—Forfeiture of insurance is not favored and slightest evidence will support jury 
finding that forfeiture was laived. National Standard Fire Ins. Co .v. Hubbard. (‘Tex.) 

146(3)—Forfeitures of insurance contract are not favored. Winters Mut. Aid Ass’n. 
Circle No. 2 v. Reddin. (Texas.) 


146(3)—Policy is strictly construed against _ insurer. Insurance Co. of North America 
v. Mathers. (Tex.) 


146(3)—Insurance certificate having indemnity for object should be construed liberally to 
that end. National Benev. Soc. v. Price. (Tex.) 


146(3)—-Policy must be strictly construed against insurer, and liberally in favor of in- 
sured. ‘Thomas Inv. Co. v. Thompson. (Tex.) 


146(3)—Insurance contract will be construed strictly against insurer. Policy provisions re- 
lating to forfeiture, exceptions, warranties, and conditions will be construed against 


insurer, if language is ambiguous. American Fidelity & Casualty Co., Inc. v. Wil- 
liams et al. (Tex.) 
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146(3)—Insurance contract is to be construed strictly against insurer who prepared it and 
liberally in favor of insured. Queen Ins. Co. of America v. Myer Milling Co. (U. S.) 

146(3)—Construction required because of ambiguity or irreconcilable conflict in accident 
policy of provision must go against insurer. Graham v. Business Men’s Assurance Co. 

. 

146(3)— Forfeitures are not favored by law in respect to insurance policies. ‘Ambiguous 
clauses in an insurance policy must be construed most favorably for insured. In case 
of repugnant clauses in insurance policy, that favorable to insured must be adopted. View 
most favorable to insured will be sustained in case of ambiguity in insurance policy 
provision. Harvey v. Union Central Life Ins. Co. (U. S. 

146(3)—Where provision in insurance contract is susceptible of two different construc- 
tions, construction most favorable to insured will be adopted. Insurance contract will 
be liberally construed in favor of object to be accomplished and strictly construed 
against insurer. If particular word is susceptible of more than one construction, con- 
struction most favorable to insured should be adopted. Guaranty Trust Co. v. Con- 
tinental Life Ins. Co. (Wash.) 

146(3)—Where policy is ambiguous, construction favorable to insured will be given. Char- 
ette v. Prudential Ins. Co. of America. (Wis.) 

146(3)—Rider containing coverage schedule, not standard, though attached to standard | fire 
policy, held construable, if ambiguous, most strongly against insured who drafted it. 
Lewis v. Insurance Co. of North America of Philadelphia, Pa. (Wis.) 

(4). Standard policy. 

146(4)—Language of burglary policy taken from copyrighted standard policy of bankers’ 
association held not to be extended beyond its plain meaning. Sturgis National Bank v. 
Maryland Casualty Co. (Mich.) : 

146(4)—Rule that policies are liberally construed in ‘insured’s favor does not apply to provision 
of standard or statutory policy. Lewis v. Insurance Co. of North America of Philadel- 
phia, Pa. (Wis.) . ; ‘ : ; 

§ 150.’ MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 

150—-As regards construction, insuring clause and indorsement limiting protection, being 
printed forms with filled - blank spaces, held of equal dignity. American Indemnity 
Co. v. Hood et al. (Ark. 

150—Indorsement or rider on dike policy, relating to short- term ‘premium ‘until: beginning 
of first policy year, held not policy separate from main policy. Indorsements on insur- 
ance policy form part of insurance contract, and policy with indorsements and riders 
thereon must be construed together. Narver v. California State Life Ins. Co. (Cal.) 461 

150—Lawful rider attached to face of policy is part of contract. Hukle v. Great American 
ios. Ce. Cf ak. Ch Fe) .c..: 


150—Marginal clauses or phrases in 1 policy or application are part of contract. 
v. Business Men’s Assurance Co. Ss.) 


S 35%. a sgt pm pone ae POLICY AND ACCOMPANYING PAPERS. 
. In genera 
151(1)—Rider attached to automobile liability policy should be reconciled with policy so as to 
carry out parties’ intentions. Firkins v. Zurich General Accident & Liability Ins. Co. 
Ltd. (Cal.) 
151(1)—-In determining shippers’ rights, it was necessary to read contracts with “carrier 
into insurance policy. Baltimore & Carolina S. S. Co. v. United States Merchants & 
Shippers’ Ins. Co. (Md.) 
151(1)—Applications, statements, and agreements, to be effective as part of policy, must 
be physically indorsed thereon or attached thereto. Minsker v. John Hancock Mut. 
Life Ins. Co, ON. Y.) 
(2). Application as ; part of the contract. 
151(2)—Alleged statement by assured subsequent to application for life policy, to become part 
of policy, should have been embodied in amendment to application. Lincoln Reserve Life 
Ins. Co. v. Fowler. (Ala.) . 877 
151(2)—Application not attached to policy of life insurance does not form part ‘of insur- 
ance contract. Metropolitan Life Ins. Co. v. Busby. (Ga.) ‘ ..114€ 
151(2)—Photographic copy of application attached to life policy held substantial reproduc- 
tion, binding applicant to truth of representations. Locker v. Metropolitan Life Ins. 
Co. (N. ) : = tetany oar Saacars sand 7 ‘ ‘ ; 
151(2)——-Applications, statements, and agreements, to be effective as part of policy, must 
be physically indorsed thereon or attached thereto. Minsker v. John Hancock Mut. 
Life fae, Co. €N. Yu) . 45 
151(2)—Insurance application not attached to life policy was ‘not part of contract. National 
Life & Acc. Ins. Co. v. Collier et al. (Texas) 64 
151(2)\—Article making “foregoing articles” inapplicable to policies containing two-year in- 
disputable clause referred to prior articles relating to misrepresentations, not to same 
article, requiring attachment of application to policy. Application, if not attached to 
policy, is no part of contract and inadmissible. First Texas Prudential Ins. Co. v. 
Pedigo et al. (Tex.) : _ 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(1). Charter and by-laws. 
152(1)—Insured, though never possessing copy of mutual life association’s constitution and 
by-laws, held bound thereby. Unionaid Life Ins. Co. v. Crutchfield. (Ark.) 
(2). Effect of change or amendment of charter or by-laws. 
152(2)—Insurance contract not expressly making constitution and by-laws of insurer part 
therecf contiolled cver amendment to constitution and by-laws conflicting therewith. 
Winters Mut. Aid Ass’n. Circle No. 2 v. Reddin. (Texas.) 
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4—Life insurance contract is contained in policy taken in connectior. with constitution 
saa by-laws of insurer and laws under which organized. [Illinois Batukers’ Life Ass’n. 
v. Collins et al. (IIll.) 
(3). Statutes and ording ances. 
152(3)—Oral automobile liability insurance contract is conclusively presumed to oe all 
required statutory provisions. Searle v. Southern Surety Co. of New York. (N as 
152(3)—Provisions in policy indemnifying motor bus company against personal ae 
claims are void, where contrary to statute or rules governing liability insurance. 
American Fidelity & Casualty Co., Inc. v. Williams et al. (Tex.) 1313 
152(3)—-Missouri statutes must be considered part of policy contract and to have same effect 
as if written therein. New York Life Ins. Co. v. Rositzky. (U. S.) .... ; 680 
155. EVIDENCE TO AID CONSTRUCTION. 
55—Presumption is that disability benefit was payable to insured om due proof of dis- 
ability as provided by benefit certificate. Fairgrave v. Illinois Bankers’ Assn. of 
Monmouth, IIl. (Ta.) 
155—It must be presumed that undelivered automobile liability policy sold, though not 
delivered, contained statutory provision making insurer liable for judgment against insured, 
Oral automobile liability policy is deemed to embrace all provisions which statute requires 
to be inserted in such policies. Searle v. Southern Surety Co. of New York. (N. Y.) 
§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In genera 
156(1)—Printed indorsement, apparently limiting protection of automobile fire policy to 
seller’s interest was construed, in view of face of policy, as merely ascertaining ex- 
tent of seller’s interest, and not to preclude recovery by insured. American Indemnity 
Co. v. Hood et al. (Ark .) ~snaee 
156(1)—Burglary policy naming as assured C ‘and/or’ A covered losses sustained ‘by 
C and A respectively, and losses to goods in which both were interested. Bobrow v. 
United States Casualty Co. (N. Y.) 633 
§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 
$ 263. - DESCRIPTION OF PROPERTY. 
(3). Trade fixtures, tools and implements. 
163(3)—Hay-baler and silo-filler held “farm machinery” within fire policy. Hay-baler and silo- 
filler, though operated by kerosene’ driven tractor, held not ‘gasoline’ and “kerosene 
machines” within fire policy clause excluding such machines from coverage. Lewis v. 
Insurance Co. of North America of Philadelphia, Pa. (Wis.) j 
§ 165. DESCRIPTION OF LOCATION. 
165—Farm machines, burned on other premises after being there several months, awaiting 
return, held “temporarily off premises” within fire policy covering such machinery ‘on 
or temporarily off the premises.” Lewis v. Insurance Co. of North America of Phila- 
delphia, Pa. (Wis.) soreness eee 
§ 175. COMMENCEMENT OF RISK. 
175—In view of clause in application that liability should not attach until full payment of 
first premium, due dates of premiums and running of grace period were governed by 
actual first payment, notwithstanding fixing of due date in life policy. Bigalke v 
Mutual Life Ins. Co. of Baltimore. (Mo.) nist adie Wea acs 1147 
§ 176. TERM AND DURATION OF RISK. ae; 
377. TERM FIXED BY POLICY IN GENERAL. 
177—Insurance policy held to cover feed transported partly by railroad and partly by steam- 
ship for not exceeding 48 hours after unloading from steamer. Baltimore & Carolina 
S. S. Co, v. United States Merchants & Shippers’ Ins. Co. (Md)... 
177—Conversion clause of group policy did not obligate insurer to issue individual policy or 
make payment, where no applic: ition for conversion was made until after insured’s death 
though within 31 days of termination of employment. Conversion clause of group policy 
held not to cause insured employee to be covered for 31 days after termination of employ: 
ment. Fearon v. Metropolitan Life Ins. Co. et al. (N. Y.) 


VI. Premiums, Dues and Assessments. 
§ 186. PAYMENT OF PREMIUMS. 
(1). In general. 
186(1)—Promise by third person to pay premiums - under life policy, without more, would 
not amount to payment. Lincoln Reserve Life Ins. Co. v. Fowler. (Ala.) 4 
186(1)—Term policy provision held not to authorize premium installment ee are any time 
during policy year. John Hancock Mutual Life Ins. Co. v. Chevillon. (U. 
(2). Time for payment. 
186(2)—Period of grace for paying of premium does not contemplate free insurance, but 
that charge for cameos liability will ultimately be paid. Davis v. Metropolitan 
Life Ins. Co. (Tenn.) ; 
186(2)— Requirement for payment of premium annually in advance on date before policy 
pects eter was valid and =e agreement. Harvey v. Union Central Life Ins 
“Oo. a ie 
186(2)—Generally, insurance premiums are " payable in advance ‘and insurance cannot ‘be 
pean’ > be carnal - a a such purpose can be gathered from contract. 
erm policy required all stipulate prenwes to be paid in a 
Mutual Life Ins. Co. v. Chevillon. (U.: S.) . en 
(5). Payment by note. 
186(5)—Insured’s note, given and accepted as payment of premiums under life ser 
held to constitute “payment.’’ Narver v. California State Life Ins. Co. (Cal.) 


1388 





The Insurance Law Journal, Vol. 76 


§ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 
188(1)—-In action by holder of premium note for hail insurance, charge that insurance 
company, not made party, had indulged in discriminatory practices unfavorable to de- 
fendants, held no defense. Van Arsdale Osborne Brokerage Co. v. Stull. (Kan.) 
(2). Pleading and evidence. 
188(2)—-Evidence showing that, under note or contract sued on life insurance premium was 
payable only on condition that well then being drilled would produce oil, which failed ‘to 
occur, precluding recovery. Cantwell v. Gage. 
188(2)—-Evidence that policy was mailed to insured, 
finding that insurance was consummated, requiring recovery on premium note. Home 
Ins. Co. v. Freeman. (Ga.) ot ws eraicetan a 
188(2)—Evidence did not show consummation of fire insurance 
to cause of action on premium note. Home Ins. Co. of New York v. Huguley. (Ga.) 
188(2)—-In action on premium note, plea of set-off in amount of premium because of plain- 
tiff’s alleged wrongful suspension of policy held to state good defense. In action on 
premium note, defendant’s plea that note was secured by talse representation of plain- 
tiff’s authorized agent, detailing false representations, held good defenses. Hartford 
Fire Ins. Co. v. Guthrie. (U. S.) 
(3). Trial judgment and review. 
-In action on premium note, plaintiff’s requested charges held properly, refused, be- 
cause, in view of issues and evidence misleading and confusing. Hartford Fire 
Ins. Co. v. Guthrie. (U. S.) 


§ 192. LIABILITY TO ASSESSMENT. 
(1). In general. 
192(1)—-Under mutual policy, assessed premium is not due unless just. Good v. Farmers 
Mutual Hail Ins. Assn. of Iowa. (S. D.) j 
§ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(2). Notice of assessment. 
195(2)—Failure of notice of assessment to give list of adjusted losses, and parties sustaining 
them, as required by by-laws of mutual hail insurance company, prevented suspension of 
policy by reason of insured’s failure to pay assessment involved. Good v. Farmers 
Mutual Hail Ins. Assn. of Iowa. (S. D.) 
§ 196. PAYMENT OF ASSESSMENT. 
196—Under mutual policy, no premium is due until assessed. Under mutual policy, justly 
assessed premium is immediately due. Good v. Farmers Mutual Hail Ins. Assn. of 
Towa. (S. TX) . jms seeded ee o ene . ‘ 
§ 198—REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(4). Fraud of company or agent. 
198(4)—Soliciting agent’s statement that assessment would never exceed maximum rate 
named in life insurance certificate, held mere statement of opinion and not fraudulent. 
Soliciting agent’s statement that assessments would never exceed maximum stated 
in certificate being true when made, subsequent changed conditions requiring increased 
rate held not to affect contract. Unionaid Life Ins. Co. v. Crutchfield. (Ark.) 
VII. Assignment or other transfer of Policy. 
§ 207. CONSENT OF INSURER. 
(1). Necessity of consent. 
207(1)—Where insured refused to name assignee as beneficiary, judgment authorizing change 
could not accomplish it, because consent of insurer, not party to suit, was necessary. 
Citizens’ Bank v. Knight et al. (La.) 
(2). Sufficiency and effect of consent. 
207(2)—Limitations of authority regarding transfers of insured’s interest in liability policy 
cannot be overridden by authorized acts of subordinate agent. Jayson v. American Cas- 
ualty Co. (N. J.) 
§ 213. CONSTRUCTION OF ASSIGNMENT. 
Insured’s assignment of life policy as security did not destroy beneficiary’s status as 
such, assignment not being made in manner required by policy. Citizens’ Bank v. 
Knight et al. (La.) 
213—Transfer of interest under liability policy to new owner of property did not make 
insurer liable for accident occurring before transfer. Jayson v. American Casualty Co. 
CX: 3.) as ; ; ; a ate Seg see alata ae er 
§ 215. TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 
215—Unless modus operandi respecting transfer of ownership under liability policy is com- 
plied with, there is no privity of contract between insurer and transferee. Jayson v. 
American Casualty Co. (N. J.) ; ces 
€ 218. RIGHTS AND LIABILITIES OF ASSIGNEES. 
Saas. IN GENERAL. 
219—Assignee acquired by assignment of fire policy no greater interest than assignor 
himself had. Barton-Mansfield Co. v. Wells et al. (Ark.) 
§ 222. —— TRANSFER OR COLLATERAL SECURITY. 
222—Life policies constitute proper subject if pledge has security for debt. Pledge of 
life policy to secure debt puts in lien all of pledger’s interest in insurance contract. 
Pledgee of insurance policies has no _ right to excess proceeds after debt 
is deducted. Assignment or pledge executed creditors, accompanied by delivery of 
assigned insurance policy, held to have created valid lien to extent of debts. It was 
pledger’s duty to pay premiums to keep insurance policies in force, and, if he failed 
to do so, pledgees cod pay premiums and augment liens on policies to that extent. 
Mercer National Bank of Harrodsburg v. White’s Ex’r. (Ky.) 


1389 


188(3) 


887 


748 


1198 


31 


833 


1190 


474 





Topical Index 


222—Assignment of life policy to creditor conveyed full title, regardless of provision in note 
respecting deposit of policy as collateral security. Note referring to life policy as collateral 
must be considered as mere memorandum without legal effect of modifying assignment 
of policy to creditor. Hulsey v. Cotton States Fertilizer Co. (U. S. 


VILI. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 228. RIGHT OF INSURER TO CANCEL. 
228—Suit in equity to cancel life policy is not maintainable by insurer after insured’s death. 
Insurer cannot maintain suit after insured’s death to cancel life policy for fraud, though 
within contestable period and though beneficiary has not brought action on policy. 
7®tna Life Ins. Co. v. Daniel. (Mo.) 719 
228—Where policy so provided, insurer could cancel it at will before loss was sustained, ‘by 
giving proper notice. Good v. Farmers Mutual Hail Ins. Assn. of Iowa. (S. D.) 988 
228—Suit to cancel life policies, brought after insured’s death many months before end of 
contestable period, held within equity jurisdiction, where bill alleged fraud in procure- 
ment and assignment of policy, subjecting insurer to vexatious litigation. Lincoln 
Nat. Life Ins. Co. v. Pearman et al. (U 
§ 229. NOTICE TO CANCEL. 
(2). Sufficiency of notice in general. 
229(2)—Where mortgagee clause required that notice of cancellation be -given mort- 
gagee, and ineurer’s by-laws provided for notice “in person” or by registered letter, 
unregistered letter was insufficient as notice unless actually received. Travelers’ Ins. 
Co. of Hartford, Conn. v. Farmers’ Mut. Fire Ins. Ass’n. of Monona County. (Ia.) .. 
229(2)—Taxicab liability insurance policy held to require filing of notice of cancellation with 
commissioner of motor vehicles. Charlton v. Jersey Mutual Casualty Ins. Co. (N. J.) 
229(2)-—Under hail policy, giving insurer right to cancel, without cause, by giving five days’ 
notice in writing, notice reading, ‘“‘and your policy which has been canceled as provided 
will be reinstated upon payment of amount due,* * * ” affected cancellation of policy. 
Good v. Farmers Mutual Hail Ins. Assn. of Iowa. (S. D.) 
(3). Notice to agent or broker. 
229(3)—Notice to forme representtive of mortgagee held not effective as notice to mort- 
gagee of cancellation of fire policy, where agency had terminated before loss. “Notice 
in person” provided for by by-laws of mutual insurance association means “actual no- 
tice.” ‘I‘ravelers’ Ins. Co. of Hartford, Conn. v. Farmers’ Mut. Fire Ins. Ass’n. of 
Monona County. (Ia.) 315 
229(3)—Agent, on receiving insurer’s notice to cancel fire policy, held without authority to 
place risk with another without insured’s knowledge. Insurance Co. of North America v. 
Burton et al. (Okla.) 756 
(4). Authority of agent to waive notice. 
229(4)—Custom of agent to renew policies without express request held insufficient to make 
insurer’s agent agent of insured as respects waiver of notice of cancellation. Insurance 
Co. of North America v. Burton et al. (Okla.) 756 
235. EVIDENCE OF CANCELLATION. 
235—In suit by mortgagee to set aside cancellation of fire policy, insurer must prove re- 
quired notice of cancellation was given mortgagee. In suit to set aside cancellation of 
fire policy, insured held not to sustain burden of proving actual notice of cancellation 
was given mortgagee. Travelers’ ml Co. of Hartford, Conn. v. Farmers’ Mut. Fire 
Ins. Ass’n. of Monona County. (la 
§ 238. RIGHT OF INSURED TO SORRENDER IN GENERAL, 
(1). In general. 
238(1)—City could cancel group policy taken out for employees and bind individual em- 
ployees holding certificates. Individual employees ound not assert right to continue 
group policy cancellation by — between employer and employee. Davis v. 
Metropolitan Life Ins. Co. n.) 
@ 243. OPERATION AND EFFECT. OF SURRENDER. 
243—Insurance, if canceled as of approaching date to which premium has been paid, 
terminates on such date. Under group policy providing for grace period granted to 
employer for payment of premium beneficiary of insured dying within grace period but 
after termination of policy by en could not recover insurance. Davis v. Metro- 
politan Life Ins. Co. (Tenn.) 508 
§ 244. REPAYMENT AND RECOVERY OF PREMIUMS OR PAID-UP VALUE ON 
SURRENDER. 
244—Difference between cash surrender value of life policy and outstanding policy loan was 
recoverable only as of date insurer received surrender notice. Batchelor v. American 
National Ins. Co. (N. C.) 
§ 246. RESCISSION BY AGREEMENT OF PARTIES. 
246—Evidence held to support finding that there was cancellation of fire policy by con- 
sent of parties. Kast v. Dubuque Fire & Marine Ins. Co. of Iowa et al. (Cal.) ...1194 
§ 247. RESCISSION BY INSURER. 
247—Insurer could rescind two life policies for fraud in applications, though only one oe 
tion was executed. Mutual Life Ins. Co. of New York v. Seymour et al. (U. S.) .. 694 
§ 249. ACTIONS FOR RESCISSION. 
249—Beneficiary of life policy containing disability provision held proper party defendant to 
action to cancel policy for fraud after insured’s incompetency. Metropolitan Life Ins. 
Co. v. Di Novi. (N. Y.) 903 
249—Answer in action life policy held to sufficiently pend counterclaim as respected plaintiff’s 
right to voluntary nonsuit. Aitna Life Ins. Co. Griffin. (N. C.) 906 
249—In action to cancel life policy, evidence setuinel finding of want of fraud and that 
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assignee was good-faith holder. Midland Nat. Life Ins. Co. v. Mosher et al. 

(N. D.) 

249—Law applicable to setting aside fraudulently procured contracts and to actions on con- 
tracts applied to suits to cancel life policies for fraudulent representations, where answers 
sought recovery on policies. Mutual Life Ins. Co. of New York v. Seymour et al. (U. S.) 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 
GROUNDS IN GENERAL, 


52. REPRESENTATIONS. 

253. —— IN GENERAL. i 

53—“Representation” is statement incidental to insurance contract, relative to some fact 
having reference thereto, and upon faith of which contract is entered into. Sun Ins. 

Office, Ltd. of London v. Mallick. (Md.) 

253—Insurer’s issuance of endowment policy on application for 20-payment life policy con- 
stituted counter proposal, and insured’s acceptance of endowment policy and payment 
of premiums consummated contract, rendering representations in application a 
Locker v. Metropolitan Life Ins. Co. (N. 
255. MATERIALITY. ‘ : ‘ 

255—Misrepresentation when applying for life policy is material in influencing insurer in 
entering into contract, estimating risk, or determining premium. Locker v. Metropolitan 
Life Ins. Co. (N. J.) 

255—‘‘Misrepresentations increasing risk ‘of loss” do not include all misrepresentations which 
would probably have influenced insurer. O’Keefe v. Zurich General Accident & ane 
Ins. Co. Led. (CU, 

§ 256. ——- EFFECT OF MISREPRESENTATION. 

(2). Knowledge and intent of applicant. 

256(2)—Material and fraudulent misrepresentation in application for life policy will avoid 
policy if containing provision making insured’s statements representations. Locker v. 
Metropolitan Life Ins. Co. (N. J.) . 3 ; Se ee 

256(2)—Untrue statements in application for policy or ‘reinstatement will not avoid _in- 
surer’s liability unless pocomeenton by intent to deceive insurer. Houston v. New 
York Life Ins. Co. (Wash 

256(2)—Intent of statute is to permit one to recover, who, in good “faith, has done honestly 
all he is led by insurer’s agent to believe he is required to do to secure insurance pro- 
tection. Taluc v. Fall Creek Farmers’ Mut. Fire Ins. Co. (Wis.) 

§ 257. CONCEALMENT. 

§ 258. -—- IN GENERAL. 

258—‘“‘Concealment”’ is designed and intentional withholding of any fact, material to risk, 
which assured, in honesty and good faith, ought to communicate. Where insurer makes 
no inquries of applicant for insurance, to avoid policy, matter concealed must be material 
and must also have been intentionally and fraudulently concealed. Sun Ins. Office, Ltd. 
of London v. Mallick. (Md.) 

258—“‘Concealment” is designed and intentional withholding of any fact material to risk 
which assured in good faith should communicate to underwriter. Applicant’s omission 
to state facts will not avoid policy unless nondisclosure is fraudulent. To constitute 
“fraud” with respect to concealment of facts in applying for policy, there must be sup- 
pression in bad faith with intent to mislead insurer. If applicant knows of circum- 
stances which would influence insurer, good faith requires him to disclose such circum- 
stances, though unasked. Sebring v. Fidelity Phenix Fire Ins. Co. (N. Y.) 

258—To avoid policy, it must be found that matter was material and was intentionally and 

fraudulently concealed. Taluc v. Fall Creek Farmers’ Mut. Fire Ins. Co. - (Wis.). 


§ 260. MATERIALITY. 

260—Insured’s concealment of facts is “material concealment” if underwriter with full infor- 
mation would have refused risk. Undisclosed fact need not be of such nature as to have 
increased risk Py constitute ‘material concealment.” Sebring v. Fidelity Phenix Fire 


Ins. Co. (N 


§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 
262—Beneficiary obtaining policy on life of another through false representations could 
not recover on ground that insured was not party to deception. American Benefit Life 
Ins. Co. v. Armstrong. (Ark.) 2 i 
262—Under statute forfeiting fire insurance for fraud or false swearing by insured, ‘false 
swearing must be knowingly and willfully done. Fink et al. v. La Crosse Mut. Fire 
Ins. Co. (Wis.) 
263. WARRANTIES. 


266. ——- WARRANTIES AS PART OF CONTRACT. 

266—Statements in application not attached to policy are not warranties, and their falsity 
= * not avoid risk as matter of contract. Metropolitan Life Ins. Co. v. Busby. 
(G 

§ 268. —— EFFECT OF BREACH. 

268—Generally, insured’s statements made or amounting to warranties become conditions 
precedent. Regardless of materiality of warranties of insured’s good faith, insurer is 
not liable unless warranties are literally true. If insured’s statements are representations, 
not warranties, insurer, to avoid liability, must, in addition to falsity, show representa- 
tions were material to acceptance of risk, willfully made with intent to deceive, and 
relied upon by insurer. Statute, providing that breach of immaterial provision does 
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not avoid policy unless policy declares violation of specified provisions shall avoid 
it, held not to refer to warranties. Weyh et al. v. California Ins. Co. (Mont.) 
Breach of warranties of policy, to avoid it, must be of material nature. Niagara Fire 
Ins. Co. v. Pool. (‘Tex.) 
MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
280. DESCRIPTION AND CONDITION OF GOODS. 
Statement in application for hail insurance incorporated in policy that crop had not 
been damaged by hail held representation and not warrenty: Light v. St. Paul Fire 
& Marine Ins. Co. (Kan.) 7 
Insured’s agent’s statement as to “year model” and age ‘of automobile held “material 
warranty.”’ False, though innocent, statement, made “warranty” by policy, by conditional 
sale contract assignee, obtaining fire policy as insured’s agent, respecting ‘“‘year model” 
and age of automobile, notwithstanding correct statement regarding motor and _ serial 
numbers, held to avoid policy. Weyh et al. v. California Ins. Co. (Mont.) 
§ 282. TITLE OR INTEREST OF INSURED. 
(1). Construction and effect of provisions of policy. 
282(1)——Fire policy, void because insured’s interest was less than unconditi oe ownership, 
held not revived by subsequent conveyance by fee owners to insured’s intor. Policy, 
void because of imsured’s limited interest in property, remains so ec revived by 
insurer’s consent. Girard Fire & Marine Ins. Co. v. Gunn. (Ala.) 
282(1)—Words “proprietor” as used in fire insurance policy, and “owner” are syrionymous. 
Standard Grocery Co. v. National Fire Ins. Co. (Tenn.) 
282(1)——Representations in policy as to insured’s sole ownership are warrat 
within anti-technicalty statute. Niagara Fire Ins. Co. v. Pool. (Tex.) 
282(1)—Fire policy clause, requiring disclosure of imperfect title or incumbrance, held not to 


ities, 
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overcome statute requiring that misrepresentation, to avoid policy, must be intentionally ' 


false or increase risk. Taluc v. Fall Creek Farmers’ Mut. Fire Ins. Co. (Wis.) 
(2). Character of title or interest in general. 
Insured held not to have unconditional ownership as required by fire policy, where 
former owner’s will leaving property to insured’s grantor was not properly witnessed. 
Girard Fire & Marine Ins. Co. v. Gunn. (Ala.) 
282(2)—Corporation owning property could not recover under fire policy naming certain 
stockholders as proprietors of insured property. Standard Grocery Co. v. National 
Fire Ins. Co. (Tenn.) ‘ ; Sak a : 
282(2)—Equitable title constitutes ‘insured “unconditional and sole owner” ‘and “Owner in 
fee simple’? within policy. Where husband formed partnership which erected building 
under oral agreement that premises held by him and wife jointly, should belong to part- 
nership, and prior to last renewal of partnership's policy wife died, held, partnership 
was “unconditional and sole owner’ and “owner in fee simple.’”’ Kurowski v. Retail 
Hardware Mut. Fire Ins. Co. (Wis.) 
(3). Property held in trust. 
3)—Interest of trustee under quitclaim deed and bill of sale transferring property for 
benefit of creditors held that of ‘‘unconditional sole owner” within fire policy. Insurer 
cannot defend action on fire policy on ground insured is mere trustee for undisclosed 
beneficiary, where policy was issued to holder of title without inquiry and insured made 
no representation. Fray v. National Fire Ins. Co. of Hartford. (IIl.) 
(4). Particular estates or interest. 
282(4)—Insurer not knowing insured’s grantor had only life interest in property could 
rely thereon to show breach of contract requiring unconditional ownership. North 
River Ins. Co. v. Belcher. (Va.) 
(5). Title in husband or wife. 
282(5)—That small portion of house furnishings on which wife procured insurance was 
community property held not to avoid policy as breaching sole ownership warranty 
where wife was sole owner of homestead. Niagara Fire Ins. Co. v. Pool. (‘T’ex.) 
(8). Vendor and purchaser of real property. 
282(8)—One in possession under written contract, or oral contract so far executed as to 
entitle purchaser to specific performance, is “‘unconditional and sole owner” and “owner 
in fee simple” within policy. Kurowski v. Retail Hardware Mut. Fire Ins. Co. (Wis.). 
(10). Joint property. 
282(10)—Where party represents himself to be owner of property and he only owns _in- 
terest therein, fire policy is void, although misrepresentation be innocent. Standard 
Grocery Co. v. National Fire Ins. Co. (Tenn.) 
@ 283. INCUMBRANCES. 
(1). In general. 
283(1)—Nonpayment of premium, misstating incumbrances and taking additional insur- 
ance forfeited policy. Metropolitan Life Ins. Co. v. Mennonite Mutual Fire Ins. 
Co. (Kan.) 
283(1)—Mere renewal or extension of note given in part payment for automobile did not 
increase risk or diminish security within fire policy. Generally renewal of security 
does not work forfeiture of policy containing condition against incumbrances. Laugh- 
inghouse et al. v. Great Nat. Ins. Co. (N. C.) 
(3). Existence and nature of incumbrances. 
283(3)—Charge authorizing recovery on fire policy, if jury found lien on insured property 
was released before taking of policy though mortgage was not satisfied on record, held 
proper. National Ben oe Fire Ins. Co. v. Snider. (Ala.) 
§ 288. OTHER INSURANC 
(1). In general. 
288(1)—Fire policy was not void because of over insurance where some of insurance re- 
ducing amount below total permitted had been canceled before fire. Merchants’ Ins. 
Co. v. Barton. 
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(C) MATTERS RELATING TO PERSON INSURED. 


§ 291. HEALVTH AND PHYSICAL CONDITION. 
(1). In general. ak P ; 
291(1)—Misstatement of representation not warranty in application for life insurance re- 
specting existence of prior disease or consultation with physician does not avoid policy 
unless material to risk. Metropolitan Life Ins. Co. v. Busby. (Ga.) ............ 
291(1)—Question in application whether anyone in insured’s “family” was afflicted with 
mental disease did not apply to insured’s wife. Slovenian Mutual Ben. Assn. v. 
Knafelj. (Ohio.) te : 
291(1)—Insured fraudulently concealing facts with respect to disease with knowledge 
thereof was not entitled to recover indemnity provided in life policy. Peoria Life 
Ins. Co. v. Smith et al. (U. S.) vee 
(2). Effect of statutory provisions. , 
291(2)—Where insured falsely stated in application he had not been disabled by accident or 
received medical or surgical attention, statute respecting misrepresentations did not apply. 
False answer in application that insured had not had accident or had medical or surgical 
attention within five years held material to risk. Koppleman v. Commercial Casualty 
Ins. Co. (Pa.) 804 
(4). Representations as to the existence of specific diseases. : 
291(4)—False answers by insured as to prior treatment for high blood pressure and disease 
of heart held material. Peoria Life Ins. Co. v. Haenelt. (U. S.) : 
(6). Serious or temporary diseases. 
291(6)—Ulcerated stomach held not included among diseases which, as matter of law, tend 
to shorten life and materially increase insurance risk. Independent Life Ins. Co. 
v, Veme. CARED occ cnc ‘ 
§ 292. MEDICAL ATTENDANCE. 
292—-Misstatement of representation not warranty in application for life insurance respect- 
ing existence of prior disease or consultation with physician does not avoid policy 
unless material to risk. Metropolitan Life Ins. Co. v. Busby. (Ga.) .. 
Insured’s false representations in application that he had not been treated by physi- 
cian_ within five years prevented recovery on life policy. Metropolitan Life Ins. Co. 
v. Carter, (MGR) ..2icc, é AP ae <P 
Policy held properly canceled for insured’s misrepresentation that he had not con- 
sulted physician, though insured’s infirmity only slightly impaired his health. New 
York Life Ins. Co. v. Bahadurian. (Mich.) .... ee : 
292—Where insured falsely stated in application he had not been disabled by accident or 
received medical or surgical attention, statute respecting misrepresentations did not apply. 
False answer in application that insured had not had accident or had medical or surgical 
attention within five years held material to risk. Koppleman vy. Commercial Casualty 
Ins. Co. (Pa.) a ited 

292—False answers by insured as to prior treatment for high blood pressure and disease of heart 
held material. Peoria Life Ins. Co. v. Haenelt. (U. S. SOA k chek Seas 5 

§ 298. INTEREST OF ASSURED OR BENEFICIARY. 

298—One marrying insured not knowing he had wife and thereafter maintaining relation 
of wife toward insured and being dependent upon him was entitled to be named bene- 
ficiary. If statement in application that beneficiary was insured’s cousin was false, 
difficulty was obviated where ‘insured married her and changed beneficiary to wife. 
Slovenian Mutual Ben. Assn. v. Knafelj. (Ohio.) RE re ie 

298—Insured’s false representation in application that beneficiary was insured’s husband 
held no defense, where application was not indorsed or attached to policy. Parks v. St. 
Lawrence Life Ass’n. (N. Y.) igen Rdee ad Ma de Cen 

X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 

or Condition Subsequent. 
(A) GROUNDS IN GENERAL, 
306. CONDITIONS SUBSEQUENT. 
308. - FULFILLMENT OF BREACH. 

308—Insured’s expressed intention to violate policy, without evidence showing execution 
of threat, is immaterial. American Fidelity & Casualty Co., Inc. v. Williams et al. 
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Compliance with conditions of insurance con- 
tract within reasonable time is indispensible to fix liability. New Jersey Fidelity & 
Plate Glass Ins. Co. v. Love. (U. S.) 

§ 309. —— EFFECT OF BREACH. 

309—To avoid policy for violation of specified provisions, policy must contain declaration 
violation shall have such effect. If provision in policy is material to risk, though viola- 
tion be not declared ground for avoiding policy, noncompliance will nevertheless consti- 
tute defense. Kautz v. Zurich General Accident & Liability Ins. Co. Ltd. (Cal.) 

309—Insurer to be relieved from liability on indemnity policy need not show that it was 
prejudiced by insured’s breach of contract. American Automobile Ins. Co. v. Fidelity 
& Casualty Co. of New York. (Md.) 

309—Where failure to comply with terms of policy is made express cause for forfeiture, 
showing of prejudice is not necessary. New Jersey Fidelity & Plate Glass Ins. Co. v. 
Love. (U. S.) 5 ; 

§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT 'TO FORFEITURE. 

(2). Nonpayment of premiums or assessments. 
310(2)—Insured’s failure to pay quarterly .premium on life policy when due or within 
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grace period held to render policy void without further notice. Button et al 
Bankers’ Life Ass’n. (Ark.) 

310(2)—Term policy ceased to be in force after expiration of grace following default in 
paying semiannual premium, notwithstanding alleged oe of specific forfeiture clause. 
John Hancock Mutual Life Ins. Co. v. Chevillon. (U. S. 

§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 

(1). In general. 

311(1)—Insured signing statement assuming liability for automobile accident violated policy 
prohibiting insured from voluntarily assuming liability and relieved insurer from _li- 
ability on policy to injured party. American Automobile Ins. Co. v. Fidelity & Cas- 
ualty Co. of New York. d.) 

311(1)—Where conditional buyer of motortruck and his executor failed to comply with 
known provisions of fire policy, executor could not recover on policy. Mack Inter- 
national Motor Truck Corporation v. Wachovia Bank & Trust Go. 4 al... (8..'C) 1303 

311(1)—A’s breach of warranty respecting prior burglary losses in policy made out to C. 
“and/or” A. held no defense to insurer against C’s claim for loss. Bobrow v. United 
States Casualty Co. (N. Y.) 

311(1)—Injured person, same as assured, must comply with terms and conditions of auto- 
mobile liability policy before entitled to recover thereunder. New Jersey. Fidelity & 
Plate Glass Ins. Co. v. Love. (U . 

(3). Mortgagees and their assignees. 

311(3)—Insurer held liable to mortgagee notwithstanding mortgagor’s failure to 
pay premium and other acts rendering fire policy void as to mortgagor. Metropolitan 
Life Ins. Co. v. Mennonite Mutual Fire Ins. Co. (Kan.) . + 526 

311(3)—-Mortgagee under standard mortgage clause held entitled to recover against fire ‘in- 
surer, notwithstanding forfeiture of mortgagor’s rights. Surratt v. Fire Association of 
Philadelphia. (U. y 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 314. DEVIATION OR OTHER CHANGE OF VOYAGE. 
314—Under declaration stating shipment from London to New York, shipment first_ sent 
to French port held not covered by theft, pilferage, or nondelivery clause. Policy 
clause providing for correcting omission or error in description of voyage held inapplica- 
ble to voyage declared as London to New York, where actual a was via French 
port. Weinberg & Holman v. Providence Washington Ins. Co. 
§ 323. BUILDING BECOMING VACANT. 
(1). In general. 
323(1)—Stipulation rendering fire policy void, if building should remain vacant or un- 
occupied for ten days, is one which might lawfully be made. Florea et al. v. Iowa 
State Ins. Co. (Mo.) 
(3). What constitutes vacancy or nonoccupancy. 
323(3)—House was not “vacant” within fire policy, where substantial portion | of tenant's 
household goods were in house and destroyed by fire. Term ‘“‘occupancy” within fire 
policy refers to human habitation, and means act of living in particular house, Mere 
sleeping in house, though material, is not necessarily decisive of question of “occu- 
pancy” within fire policy. Absent contrary provision, any “occupancy” satisfying letter 
of condition of policy, though by one there possessio pedis, is sufficient within fire 
policy. Florea et al. v. Iowa State Ins. Co. (Mo.) 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—-When fire occurred, rights of insured and insurer under fire policy become fixed, 
and subsequent conveyance by insured could not affect insurer’s liability. Florea et al. 
v. Iowa State Ins. Co. (Mo.) 
(2). What constitutes change of title or interest in general. 
328(2)—Insured’s conveyance to mother and mother’s subsequent reconveyance to insured 
and wife held not such “change in ownership, interest, or title’ as to invalidate pol- 
icy. Holyfield v. Farmers’ Alliance Ins. Co. (Kans. ) 
328(2)—There is no change of title, interest, or possession if, by alleged transfer, no in- 
terest passes, no possession or right of possession is given, and parties do not intend 
such damage. While deed is in escrow, there is no change in title or right of posses- 
sion, although purchaser occupies property with vendor’s consent. Where 
sured property was placed in escrow before fire occurred, to be delivered on payment 
of sum specified, there was no change in interest, possession, or title so as to invalidate 
fire policy. Dover v. Atlas Assur. Co. of London, England. (La.) 
328(2)—-Insured’s transfer of property under binding exchange contract, pursuant to which 
grantee took possession and consummation of contract, held to avoid fire policies under 
change in interest clause. Substitution of wife instead of husband for grantee held “change 
in interest’ avoiding fire policies, if insurance was insurance transferred to husband. 
Surratt v. Fire Association of Philadelphia. (U. 
(5). Contract for sale. 
328(5)—Agreement to purchase property and apply insured property on purchase price at 
agreed valuation and vacation of insured property to permit sale or lease did not show 


change in interest or possession defeating fire policy. Evans v. London Assurance Cor- 
poration. (N. J.) 


§ 330. INCU MBRANCES. 
(2). What constitutes incumbrance. 
330(2)—Chattel mortgage held incumbrance vitiating fire a. oat not verified nor 
deposited for record. Home Ins. Co. of New York v. cot. Ss.) 


. v. Illinois 
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§ 332%. 


332%4—Proof of noncompliance with condition in liability policy that automobile was main- 
tained in certain place and that fact was material to risk, is defense. Kautz v. 
Zurich General Accident & Liability Ins. Co. Ltd. (Cal.) 


§ 334. PRECAUTIONS AGAINST LOSS. 
(ih, general. 
334(1)—Policy provisions requiring due diligence in locking automobile requires diligence and 
care which ordinarily prudent person would exercise under circumstances. Finding that 
leaving automobile unlocked with motor running in front of insured’s residence for few 
minutes constituted lack of diligence within theft policy held warranted. Reduction of 
theft insurance premium held sufficient consideration for insured’s promise to use due 
diligence in keeping automobile locked when unattended. McCormick v. Potomac Ins. Co. 
He. Fo 
§ 335. KEEPING BOOKS, PAPERS AND SAFE. 
(1). Nature, validity, and operation in general. 
335(1)—Substantial compliance with record warranty clause of fire policy is all that is 
required. Insured held to have substantially complied with record warranty clause 
of fire insurance policy. Merchants’ Ins. Co. v. Barton. (Ark.) 
335(1)—Iron-safe clause is satisfied if insurer is enabled to ascertain with reasonable 
certainty amount of loss. Sun Ins. Office et al. v. Neumann. (Okla 
(3). Keeping books of account. 
335(3)—-Requirement in iron safe clause of fire policy of record of business excludes parol 
evidence thereof, except to explain insured’s bookkeeping method. Mere taking from 
merchandise by owner for family support held not violation of fire policy providing for 
keeping of books, in absence of fraud. National Ben Franklin Fire Ins. Co. v. Snider. 
Ala.) a 
335(3)—Records, kept and exhibited on demand under iron safe clause in fire policy, must give 
reasonably correct history of insured’s business, unaided by parol evidence except as a 
bookkeeping system. Insurance Co. of North America v. Miles. (Ala.) na 
335(3)—Where duplicate invoices were substituted for ones which were destroyed, ’ there 
was substantial compliance with record warranty clause of fire wer requiring com- 
plete record of business done. Merchants’ Ins. Co. v. Barton. (Ark ; 
335(3)—Under record warranty clause in fire insurance policy, inventory and books are 
sole depository of data contracted for, which cannot be supplied from extraneous source. 
National Standard Fire Ins. Co. v. Hubbard. (Tex.) 
(4). Keeping books and papers in safe. 
335(4)—Provisions of fire policy for preserving inventories and books under iron-safe clause 
are reasonable and intended to prevent fraud and breach of contract. Breach of condition 
subsequent requiring insured to keep records and inventories in iron safe avoids policy. 
National Ben Franklin Fire Ins. Co. v. Snider. (Ala.) 
(5). Entire or severable contracts. 
335(5)—Violation of iron-safe clause in policy covering merchandise, store building, fix- 
tures, and furniture affects only merchandise. Dover v. Atlas Assur. Co. of London, 
England. (La.) ‘ 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Nonpayment of premium, misstating incumbrances and _ taking additional insur- 
ance forfeited policy. Metropolitan Life Ins. Co. v. Mennonite ao Fire Ins. 
Co. (Kan.) 
336(1)—Insured’s claim under blanket theft policy for difference in value of ring and 
specific insurance thereon did not preclude recovery, in view of provision in blanket 
theft policy. Shor et ux. v. Employers’ Liability Assur. 
(3). Identity of property or interest. 
336(3)—Insured under blanket theft policy did not lose benefit of insurance on 
by setting it in ring with solitaire covered by specific insurance. 
ployers’ Liability Assur. Corporation. (Pa.) 54 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 

$49(1)—Life policy lapsed, precluding recovery thereon, where premium was not paid when 
due or within grace period; there being no reinstatement. National Benefit Life Ins. 
Co. v. Hickman et al. (Ark.) 

349(1)—Nonpayment of premium, misstating incumbrances and taking additional insurance 

— policy. Metropolitan Life Ins. Co. v. Mennonite Mutual Fire Ins. 
( an.) 

349(1)—Insured, failing to pay assessment regularly provided for in ‘Constitution and by-laws 
of association, forfeited _ benefits in association, where there was no waiver. Safford v. 
Cleveland Acc. Ins. Co. al. (Ohio.) 7 

349(1)—Statute relating to aanaan of policies ‘for “nonpayment ‘of obligations taken for 
premiums held applicable to mutual hail insurance companies. “Obligation” within statute 
forbidding of policy for nonpayment of obligation taken for premium, should be in writing 
and create or fix some liability that would not otherwise exist. For agreement to be 
“obligation” taken for premium, should in some manner secure premium or furnish evi- 
dence of defined, and existing premium to be paid at definite date. Agreement in insured’s 
application, “I agree to pay all assessments and be governed by articles of incorporation 
and by-laws of association” held too indefinite and uncertain to constitute an “obligation” 
taken for premium. Under mutual hail insurance policy, if valid assessment was made 
and notice thereof given, insured’s failure to pay policy suspended it. Before nonpay- 
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ment can work forfeiture of mutual policy, there must be assessment insured is bound to 
pay. Good v. Farmers Mutual Hail Ins. Assn. of Iowa. (S. D.) 
(2). Premiums payable in installments. d 
349(2)—Delay in paying premium installments on fire policy did not extend policy so as 
to cover period not provided for in contract. Fidelity Phenix Fire Ins. Co. v. Flera. Q 
(Ky.) i 119 
349(2)—Life policy was forfeited by failure to pay second semi-annual premium, regard- 
less of fact that insured dies within current insurance year after paying first semi- 
annual premium. Prudential Life Ins. Co. of America v. Bowling. (Ky.) b wiate 1143 
(3). Nonpayment of note given for premium. i 
249(3)—Provisions in fire policy and premium note that insurer shall not be liable for loss 
occurring during actos in payment of note held enforceable. Fidelity Phenix Fire 
Ins. Co. v. Flora. (Ky.) 5 : - ; 
349(3)—It is reasonable stipulation that, if premium notes are not paid promptly, insur- 
ance will be suspended during default. Boggess v. Insurance Co. of North America. 


NOTICE OF TIME FOR PAYMENT. 
2 EVIDENCE AS TO NOTICE. 
355—Second notice of special assessment sent insured before death must be presumed to_ have 
been sent under rules of association. Safford v. Cleveland Acc. Ins. Co. et al. (Ohio.) 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURES. 
§ 360. - IN GENERAL. 
(1). In general. : 
360(1)—Insurance contract held unambiguously to designate classes of insurance desired, 
and to require membership fee in addition to premium, precluding application of 
amount of such fee to payment of future premiums. Southern Travelers’ Ass’n. v. 
Wright. (Tex.) 
(4). Payment by check, draft, or order. 
360(4)—Evidence sustained finding that premiums on group insurance were deducted from 
employee’s wages, entitling him to disability benefits for injury. Somog v. West Vir- 
ginia & Kentucky Ins. Agency. (W. Va.) v4 Sia Haas .1277 
362. EXCUSES FOR NONPAYMENT. 
If insured dies without giving notice of disability which authorizes waiver of premium, 
beneficiary may give notice under policy not specifying person to give notice. McColgan 
v. New York Life Ins. Co. (Ohio) 
That insured was in ill health when receiving notice of special assessment did not excuse 
nonpayment, where he had been ill for two years and payments had been made during 
such period. Safford v. Cleveland Acc. Ins. Co. et al. (Ohio.) ; che 
Insured’s disability held to excuse default in furnishing proof thereof, under clause 
waiving life insurance premium. Clause waiving life insurance premium on anniversary 
of policy following proof of disability held to waive premium which, although originally 
payable in January, was een until May. Mid-Continent Life Ins. Co. v. Hubbard. 
(Texas. ) 
§ 363. RIGHTS OF INSU RE D AFTER DEFAU LT. 
§ 365. REINSTATEMENT. 
(1). In general. 
365(1)—Life insurer reinstating policy on previous occasions, without formality required by 
— icy, = strict compliance on reinstatement. Bush v. Liberty Industrial Life Ins. Co. 
nce. (La 
365(1)—Insurer’s conditional acceptance of overdue premiums on lapsed industrial life — 
held not waiver of right to effect reinstatement by affirmative action only. 
Peoples Industrial Life Ins. Co. (La.) 
365(1)—-Untrue statements in application for policy or reinstatement will not avoid insurer's 
liability unless accompanied by intent to deceive insurer. Application for reinstate- 
ment held ‘‘made in negotiation of contract of insurance” within statute providing only 
misrepresentation with intent to deceive shall avoid policy. Houston v. New York Life 
Ins. Co. (Wash.) 
§ 367. —— INSU RANCE FOR LIMITED TERM ‘OR AMOUNT. 
(1). In general. 
367(1)—In rider to life policy providing for additional payment for accidental death, pro- 
vision that that part of policy should be void if nonforfeiture provisions were in force 
held valid. Orr yv. Prudential Ins. Co. of America. (Mass.) 
367(1)—Insurer, under policy for automatic premium loan, was required on ‘default with- 
out sufficient cash value to pay year’s premium, to apply accumulated cash value to 
purchase of extended insurance. Massachusetts Mutual Life Ins. Co. v. Jones. (U. S.) 
367(1)—Agreement in life policy that no part of value of insurance at time of lapse of 
premium should be applied to purchase of double indemnity benefit held void. Life policy 
for $5,000, with provision for double indemnity if insured meets death by accident, held 
policy of “insurance on life’? as to entire $10,000 within nonforfeiture statute. Non- 
forfeiture statute does not cover all life policies where there is lapse in payment of 
premiums, but policies must have net value to be used as single premium to pay for 
extended insurance. New York Life Ins. Co. v. Rositzky. (U. S.) 680 
(2). Amount available to purchase extended insurance. 
367(2)—Insured’s indebtedness was properly charged against cash surrender value in as- 
certaining extended insurance. Massachusetts Mutual Life Ins. Co. v. Jones. (U. S.) 451 
(3). Period for which insurance will be extended. 
367(3)—Date from which extended insurance purchased by policy reserve began, was end of 
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policy year from which insurance became effective, regardless of date of payment of 
premiums. Harvey v. Union Central Life Ins. Co. (U. S.) 
§ 368. —— PAID-UP POLICY OR VALUE. 
(1). In general. 
368(1)—Default in paying semi-annual premium having occurred after payment of first install- 
ment of third year premium, life policy was construable as though option available after 
paying three years premium was no part thereof. John Hancock Mutual Life Ins. Co. 


v. Chevillon. (U. S.) 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 
§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 


371—Foundation of waiver doctrine is that company by its conduct induced insured to be- 
lieve insurance would not be affected by variation from strict letter of wr Bog- 
gess v. Insurance Co. of North America. (Ky. ) 

371—Waiver by insurer growing out of agent’s acts cannot ‘be. relied on so as to extend 
automobile policy to cover vehicles not specifically within policy. Maryland Casualty 
Co. v. Adams. (Miss.) 

371—“‘Waiver” is intentional relinquishment of right, and ordinarily must be predicated 
on full knowledge of all facts. S. & E. Motor Hire Corporation v. New York In- 
demnity Co. (N. Y.) 
“Waiver” and “estoppel” are frequently used as meaning same om: in law of insurance 
contracts. Fender v. New York Life Ins. Co. (S. C.) ; 
Court, in passing upon question of waiver of conditions in insurance policy, inserted 
for insurer’s henefit. will deal generously with insured. Jacobs v. National Accident & 
Health Ins. Co. (Vt.) : 198 
Act prescribing form of standard fire policy not intended to cut off estoppels thereto- 
fore enforced by courts. North River Ins. Co. v. Belcher. (Va.) 370 
372. WHAT CONDITIONS MAY BE WAIVED. 
—Condition in life policy that it shall be void if premiums are not paid when due 
may be waived. Reliance Life Ins. Co. v. Wolverton. (Colo.) Sani 1121 
Conditions in policy for benefit of insurance company may be waived. United States 
Fidelity & Guaranty Co. v. Miller. (Ky.) 1285 
Condition in insurance policy inserted for insurer’s benefit may be waived, “waiver” 
being relinquishment of known rights. Jacobs v. National Accident & Health Ins. Co. 
(Vt.) ae rea a 
Insurance company may waive provisions as to forfeiture and avoidance on breach 
of conditions. Royal Indemnity Co. v. Hook. (Va.) 


252 


373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDU CT OR STATE- 
MENTS OF OFFICERS OR AGEN'T’S 
(1). In general. 
3(1)—Where company notified insured fire insurance was suspended for failure to pay 
premium note installment, insured could not assert waiver by local agent. Boggess v. 
Insurance Co. of North America. (Ky.) ; ; 
374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
375. IN GENERAL. 
(1). In general. 
375(1)—Insurer’s soliciting agent could waive stipulation in life policy that waiver could 
only be made by executive officer of insurer. Fender v. New York Life Ins. Co. 
cS. '€.) 
§ 376. ——- EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Local agent’s knowledge of chattel mortgage did not effect waiver of policy pro- 
visions prohibiting incumbrances where policies specifically waivers only in designated 
way. Home Ins. Co. of New York v. Scott. (U. S.) ‘ 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—Insurer issuing policy without inquiring concerning insured’s title, but not knowing 
interest was other than unconditional, did not waive requirement of unconditional own- 
ership. Insurer issuing fire policy knowing facts rendering insured’s interest other than 
unconditional can rely on other facts not known constituting breach of policy. Insurer 
can rely on facts rendering insured’s interest other than unconditional, not known be- 
fore issuing policy, regardless how knowledge is acquired. Insurer requesting estimate 
did not waive breach, with reference to insured’s title on facts not then known. North 


River Ins. Co. v. Belcher. (Va.) 


378. KNOWLEDGE OF OR NOTICE TO OFFICE RS OR “AGE N'T 
(1). In general. 
378(1)—Knowledge of agent action within scope of powers will, in absence of fraud or 
collusion, be imputed to insurer, though policy contains stipulation to contrary. 
Laughinghouse et al. v. Great Nat. Ins. Co. (N. C.) 1307 
378(1)—Agent’s knowledge of falsity of answer in application does not necessarily pre- 
vent insurance company from asserting defense: of breach of warranty. Fisher v. United 
States Casualty Co. (N. Y.) Z a eae ‘ . 428 
378(1)--That insurer’s agent merely knew of transfer of property would not preclude in- 
surers from asserting forfeiture under change of interest clause. Surratt v. Fire As- 
sociation of Philadelphia. (U. S.) aw 
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378(1)—Notice to insurer’s agent of facts relating to insured’s interest in property before 
issuance of policy, estopped insurer from asserting allegations in notice of motion 
showed policy was void. Insurer, knowing facts affecting insured title, could not 
rely thereon to show insured’s interest was other than unconditional. North River Ins. 
Co. v. Belcher. (Va.) 

-_ Nature of agency and authority of agent. 

378(3)—Physician designated by insurer to examine applicants acts as company’s agent 
in receiving answers to medical questions. Information given insurer’s physician is in- 
formation to insurer, though not in application containing contrary information where 
application does not limit agent’s authority to accept notice. Metropolitan Life Ins. 
Co. v. Busby. (Ga.) 

378(3)—Knowingly false statements in application for insurance concealing fatal malady 
defeated recovery on policy, regardless of whether medical exarhiner knew of falsity or 
participated in fraud. Insurer was not estopped even if medical examiner knew_ of 


materially false statement respecting applicant’s health in application. Mutual Life Ins. 
Co. of New York v. Seymour et al. S.) 


(4). Capacity in which knowledge is acquired. 
8(4)—Insurance company was not bound by notice of defect in insured’s title acquired by 
company’s agent while acting as agent for insured. Girard Fire & Marine Ins. Co. v. 
Gunn. (Ala.) a ee 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY ‘AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—Insurer held presumed to have acted on own knowledge and to have waived for- 
feiture for misdescription, where agent knew location, was not misled, and retained 
policy. Fidelity Phoenix Fire Ins. Co. v. First Nat. Bank of Marietta, Okla. (Okla.) 3 
(4). Life and accident insurance. 
379(4)—Where life insurer’s agent makes out application incorrectly, notwithstanding ap- 
plicant has stated all facts correctly, errors are chargeable to insurer. American Bene- 
fit Life Ins. Co. v. Armstrong. (Ark.) 
379(4)—Insured is under duty to read policy and have corrections made, if application 
does not contain correct answers. False answers in written application attached to life 
policy, with respect to medical advice and hospital treatment, as matter of law defeated 
recovery, though insured gave truthful oral answers. Minsker v. John Hancock Mut. 
Life Ins. Co. (N. Y.) , 
379(4)—Insurer could not repudiate accident policy on ground of insured’s misstatement, 
where he truly stated facts to agent and agent directed drawing up of application dif- 
ferently from facts stated. Inter Ocean Casualty Co. v. Brown. (Tex.) 
(5). Good faith of insured. 
379(S5)—Under circumstances, company held not chargeable with soliciting agent’s knowl- 
edge of insured’s false representations in application respecting previous health and 
medical treatment. Zeidel v. Connecticut General Life Ins. Co. $ 
379(5)—It is not necessarily negligence not to read application or policy. Misstatements, 
inserted in application by insurer’s agent without assured’s knowledge, do not become 
latter’s misrepresentations by his signing application. Taluc v. Fall Creek Farmers’ Mut. 
Fire Ins. Co. (Wis.) 
(6). Effect of limitations on powers of agent. 
379(6)—Insured, having agreed in application that insurer was not bound by statements made 
to agent unless written therein, could not introduce testimony that false answers were 
written by insurer’s agent with knowledge of facts. Insured, able to read, was bound 
by provision in application regarding statements made to agent. Koppleman v. Commer- 
cial Casualty Ins. Co. (Pa.) 
§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 
380—Knowledge of insurer’s agents, withheld from insurer, as to falsity of insured’s repre- 
sentations, held not to prevent cancellation. Peoria Life Ins. Co. v. Haenelt. (U. S.) 
§ '381. FORM AND REQUISITES OF EXPRESS WAIVER. 
382. —— IN GENERAL. 
382—Riders providing for payment of fire loss to assured and mortgagee held tantamount 
to indorsement permitting incumbrance on property. Home Ins. Co. of New York v. 
Scott. (U. S.) 
§ ts. INDORSEMENT ON POLICY. 
385—Neither waiver nor estoppel can result from insurance agent’s promise to transfer 
a policies not in his possession, under clause requiring written endorsement of changes. 
Surratt v. Fire Association of Philadelphia. (U. S.) 
$ 386. - - WAIVER OF PROVISIONS OF POLICY AS TO MODE OF WAIVER. 
386—Insurer failing to void policy with knowledge that insured suffered from disease speci- 
fied cannot assert invalidity of policy for failure to insert waiver therein. Metropolitan 
Life Ins. Co. v. Busby. (Ga.) 
$ 387. — CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 
Rider attached to fire policy at mortgagee’s request, defining liability during fore- 
closure proceedings, kept policy in force as to mortgagor as well as venient Weller 
v. Famers’ Alliance Ins. Co. (Kan.) 
387—Rider attached to fire policies permitting premises to remain unoccupied a ‘portion ‘of 


each year held to permit —, : be unoccupied for four months. Hukle v. Great 
American Ins. Co. et al. 


(N. 
§ 388. IMPLIED WAIVER IN GENERAL, 
(1). In general. 
388(1)—Insurer’s waiver of forfeiture for breach of condition may result from words or 
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conduct showing recognition of continued existence of insurance. Court will avoid 
forfeiture under policy, if any circumstance indicates intention, election, or intent of 
insurer to waive forfeiture. Insurance company’s waiver of ground of forfeiture by 
treating policy as continuing obligation cannot be retracted. United States Fidelity & 
Guaranty Co. v. Miller. (Ky.) . . 
388(1)—Any agreement, declaration, or course of action, on insurer’s part, leading insured 
honestly to believe that by conforming thereto forfeiture of policy would not be in- 
curred, followed by due conformity, estops insurer from insisting upon forfeiture. 
Bush v. Liberty Industrial Life Ins. Co. Inc. 
(2). Statements of officers and agents. 
388(2)—lInsurer’s letter respecting reinstatement did not waive suspension for nonpayment 


of premiums and continue policy for period specified for remittance and er 


Karr. v. Liberty Nat. Life Ins. Co. (Ala.) } 
388(2)—Insurance agent’s statement in letter to insured that he was paying premium held 
properly construed as statement that premium had actually been paid. Insurance agent’s 
statement in letter to insured that he was paying premium held to create estoppel 
against insurer, in view of agent’s authority respecting premiums. Continental Assur. 
Co. v. Jensen. (U. S.) 
(4). Custom and course of dealing as to payment of premiums. 
388(4)—-Rule warranting recovery where premium is not paid when due, notwithstanding 
forfeiture provision, stated. Acceptance of prior installments of premium when over- 
due, in view of express. notices to insured, held not waiver of clause suspending policy 


during non-payment of overdue installment. Fidelity Phenix Fire Ins. Co. v. Flora. 
(Ky.) ; 


(3). 

388(5)—Liability 
notice it would not be liable for judgment against automobile driver held estopped to 
deny liability. Peterson v. Maloney. (Minn.) ee Gael ae 

388(5)—Insurer’s assumption of insured’s defense under automobile liabili 
stituted assumption of liability, if any. Lamarre v. Lamarre. H 

388(5)—Insured, under policy indemnifying against injury resulting from operation of 
motor busses, was justified in refusing to sign nonwaiver agreement providing that in- 
surer’s co-operation in defense of suit for injuries should be without prejudice to de- 
ao against insured. American Fidelity & Casualty Co., Inc. v. Williams et al. 

ex. 

388(5)—-Automobile accident insurer conducting defense of injured passenger’s action held 
estopped in suit by insured to raise trivial defenses based on insured’s admissions on 
cross-examination. Right of automobile accident insurer exercised to conduct defense 


brought its liability beyond that of strict indemnitor. New Jersey Fidelity & Plate Glass 
Ins. Co. v. McGillis. (U. 


§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 


(1). Breaches existing at time of issuance or delivery in general. 

389(1)—Insurer, if issuing policy after knowledge of facts rendering policy void, is estopped 
after loss from claiming such facts avoided liability. Act prescribing form of fire 
policy held not to abrogate rule estopping insurer from denying liability on policy is- 


sued after knowledge of facts rendering policy void. North River Ins. Co. v. 
Belcher. 


(2). 

389(2)—Insurer issuing fire policy knowing facts rendering insured’s title other than con- 
ditional is estopped after loss from relying on known facts as defense. North River 
Ins. Co. v. Belcher. (Va.) .... ets 

389(2)—Automobile indemnity policy held not invalid for misstatement in application re 
specting ownership; where insurer knew facts when policy was issued. Royal 
demnity Co. v. Hook. (Va.) 

389(2)—Insurance company issuing fire policy without formal application held not to waive 
Wwe vey policy that premises must be owned by insured. Melton v. Aetna Ins. Co. 

. Ve 


(9). Life and accident insurance. 

389(9)—Insurer cannot defend on ground of fraud regarding insured’s health, where policy 
was issued without medical examination and insurer had ample opportunity of ascer- 
a state of insured’s health. Williams v. Unity Industrial Life Ins. Co. 
ne. a. 

§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 

MENTS. 
(1). In general. : 

392(1)—After receipt and unconditional acceptance of overdue premiums, it is too late 
to declare forfeiture of life policy. That insured on paying overdue premiums received 
no notice that insurer required health certificate, and that insurer retained premiums 
for nearly six weeks without any action, estopped insurer from denying unconditional 
acceptance of premiums. Reliance Life Ins. Co. v. Wolverton. (Colo.) 

392(1)+-Company cannot enforce forfeiture of insurance contracts for failure to pay en- 
forceable obligation while insisting on collection of debt. Notice that fire insurance 
was suspended while premium note was unpaid, and giving option of reviving policy 
or of canceling policy held not to waive right to suspend. Boggess v. Insurance Co. 
of North America. (Ky.) 

392(1)—Insurer, accepting premiums after filing defense of fraud, waived defense, though 
fraud 
(N. Y 
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392(1)—Life insurer’s receipt of premiums, continuing for short time after it first learned 
fraud had been perpetrated on it, held not waiver. Metropolitan Life Ins. Co. v. Di 
Novi. (N. Y.) ‘ Rie rycislanaihis 
392(1)-—Insurer, not tendering back premiums, could not claim life policy was void for 
* false answers in application. Slovenian Mutual Ben. Assn. v. Knafelj. (Ohio.) on 
392(1)—Failure to tender return of premiums paid did not estop insurers from relying on 
provisions of fire policies prohibiting incumbrances. Home Ins. Co. of New York v. 
Scott.. (U. S.) Shed 1 
392(1)—Insurance company issuing policy and accepting premiums with knowledge of breach 
of conditions is estopped to set up forfeitures. Royal Indemnity Co. v. Hook. (Va.)..1325 
§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(1). In general. 
396(1)—That insurer furnished claim blanks and received them after being filled in by 
insured did not constitute waiver of defense based on noncompliance with policy; 
surer having specifically reserved all defenses. Erdman v. Great Northern Life Ins. 
Co. : pana e See 
396(1) y in- 
ducing insured to present proof of loss. North River Ins. Co. v. Belcher. (Va.) 370 
(2). Examination of insured. 
396(2)—-Breach of warranty under holdup policy by failing to disclose prior loss held 
waived by insurer by requesting examination under oath as provided in policy contract. 
Fisher v. United States Casualty Co. (N. Y.) 
(4). Furnishing blanks for proofs. 
396(4)—That insurer furnished claim blanks and received them after being filled in by 
insured did not constitute waiver of defense based on noncompliance with policy; 
insurer having specifically reserved all defenses. Erdman v. Great Northern Life Ins. 
Co. (Mich.) ; ita Tg 
397. PARTICIPATING IN ADJUSTMENT OF LOSS. 
Acts of adjuster, who obtained agreement that his acts and salvaging of goods would 
not prejudice insured’s right to resist liability, did not constitute waiver of provision 
nullifying policy if insured’s interest should be other than sole ownership. Non 
waiver agreement does not prevent waiver by subsequent independent acts or state- 
ments * anne through its agent. Standard Grocery Co. v. National Fire Ins. 
Co. (Tenn. 
Insurer whose adjuster, with knowledge of breaches of record warranty clauses, re- 
auired inventory of damaged goods, and agreed on fire loss. impliedly waived forfeiture. 
National Standard Fire Ins. Co. v. Hubbard. (Tex.) 
397—Adjuster’s immediate investigation of fire loss, held not waiver of policy provisions 
prohibiting incumbrances. Home Ins. Co. v. Scott. (U. S.) 


428 


g 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 


400—Incontestable clause in life policy held valid and binding. 
able 


law. 


Life nolicy made incontest- 

except for ‘‘actual and intended fraud’? excluded fraud arising by presumption of 

Provision that insurer assumes no obligation unless on date of policy insured is 

in sound health is warranty to be read with entire policy, and does not defeat incon 
testable clause. Usual rules for construing insurance policies are applicable to incontest- 
able clauses. Independent Life Ins. Co. v. Carroll. (Ala.) 
Charges precluding recovery if insured, when policy was delivered, had ulcerated 
stomach, although ignorant thereof, held erroneous; policy being incontestable except 
for actual fraud. Independent Life Ins. Co. v. Vann. (Ala.) 
‘Under policy and statute, insurer could not contest policy on ground beneficiary had no 
insurable interest after expiration of period of contestability. Under policy and statute 
insurer could not contest policy, on ground insured could not make contract, after 
expiration of period of contestability. Bogacki v. Great West Life Assur. Co. (Mich.) 

400—Limitations statute, though in terms relating only to statutory limitations, applies to 
limitations fixed in insurance policies. Metropolitan Life Ins. Co. v. Di Novi. (N. Y.) 

400—-Incontestable provision renders policy within limits of coverage immune from de- 
fense of invalidity by reason of condition broken. Statute requiring incontestable 
vision did not apply to policy for one-year term, renewable from year to year. He: 
et al. v. New York Life Ins. Co. (U. S.) 

400—Incontestable clause of policy, as respects right to contest it on ground of fraud, took 
fresh effect at time policy came into force by reinstatement. New York Life Ins. Co. 
v. Seymour et al. (U. S.) 

XII. Risks and Causes of Loss. 

(A) MARINE INSURANCE. 

§ 402. MARINE RISKS IN GENERAL. 

402—Theft of tug moored to pier in harbor held not loss by “risk’? of harbor, within 
marine policy Brittannia Shipping Corporation vy. Globe & Rutgers Fire Ins. Co. 
(N. Y.) 

§ 403. PERILS OF THE SEA. 

403—Insurance against loss by “peril of the sea’’ covers all marine casualties due to fortui- 
tous action of seas, such as sinking or capsizing, but not theft. Brittannia Shipping 
Corporation v. Globe & Rutgers Fire Ins. Co. (N. Y.) 

403—Grounding of vessel during heavy fog constituted “‘peril of sea” within policy 
to cargo. Kelly, Weber & Co. Ltd. v. Franklin Fire Ins. Co. (U. S.) 

$ 406. ENEMIES AND PIRATES. 


406—Tug moored to pier in harbor 1s net “upon high seas’’; hence theft thereof 
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constitute ‘“‘act of piracy.”’ Brittannia Shipping Corporation v. Globe & Rutzers Fire 
Ins. Ca CH, -¥) A 154 

§ 416. NEGLIGENCE OF OWNERS, MASTER OR CREW. 

416—Theft of moored tug held not covered by policy provision against loss through negli- 
gence of master, mariners, engineers, or pilots. Brittannia Shipping Cerporation v. Globe 
& Rutgers Fire Ins. Co. (N. ¥.) ‘ 154 

(BR) INSURANCE OF PROPERTY AND TITLES. 

§ 421. FIRE. 

421—-Damage to eggs in cooler caused by excessive heat from oil stove when flame on wick 
flared up held not “loss and damage by fire’ within fire policy. Sigourney Produce 
Co. v. Milwaukee Mechanics’ Ins. Co. (Ia.) . : tenes 1201 
124. ACCIDENT. 

Motorist, whose automobile fell in hole during rainstorm, held entitled to recover under 
policy indemnifying against damage by “‘collision with another object.” Haik v. United 
State Fidelity & Guaranty Co. (La.) a lesinvise ae Sore : _ 213 
425. THEFT. 

425—Where door of inner compartment of safe was entered by violence, although outer 
door was opened by manipulation of combination lock, insurer was liable under terms 
of burglary policy. Aetna Casualty & Surety Co. v. Sengel et al. (Ark.) 1340 

425—Automobile policy insuring against theft, excepting from its operation embezzlement 
by mortgagor or vendee in possession, insured against loss by embezzlement except as 
to limited class. Words “theft,’’ “robbery” and “‘pilferage,”’ used in policy insuring 
against such acts are used in insurance policies in their common and ordinary meaning. 
Contract of insurance against theft, robbery or pilferage of automobile held not drawn 
to fit narrow limitations of criminal statutes. Misappropriation of automobile by one 
representing himself as prospective purchaser inducing agent to part with automobile 
constitutes ‘“‘theft’’ within policy insuring against theft, regardless whether offense con- 
stituted larceny or embezzlement. Person’ falsely representing himself to be prospective 
purchaser with intent to acquire car held guilty of “larceny” in appropriating car when 
permitted to drive, which constituted “theft” within policy insuring automobile against 
theft. Granger v. New Jersey Ins. Co. (Cal.) 

425—Insured, whose salesman was robbed, beat, locked automobile containing diamonds, 
could recover under policy covering robbery of employee having “care and custody” 
of diamonds. Birgbauer v. Aetna Casualty & Surety Co. (Mich.) a5 +h deaws 

425—Removable dental bridges lost by insured held not “personal effects usually carried 
by tourists’? within tourist policy. Word “carried” in tourist policy, insuring against 
loss of personal effect usually carried by tourists, connotes transportation of such 
personal effects as are incident of travel. Ettlinger v. Importers’ & Exporters’ Ins. 
Co. of New York. (N. Y.) iid use 5 Soe ee aa , an , 

425—-Removable dental bridges lost from insured’s desk drawer held “personal effects usually 
carried by tourists and travelers” within tourist policy. In tourist policy, words 
“usually carried by tourists and travelers’’ mean usually carried by such tourists and 
travelers as own them. Removable dental bridges lost from insured’s office desk drawer 
held such personal effects as are “used or worn by the assured” within tourist policy. 
Ettlinger v. Importers’ & Exporters’ Ins. Co. of N. Y. (N. Y.) Per ; ree 

425—-It being doubtful whether automobile theft policy was intended to cover theft by 
bailee, policy is construed in favor of insured. Thomas Inv. Co. v. "Thompson. (Tex.) 

425—Robbery of pay roll money, from locked conference room of assured’s plant, held 
within policy insuring against robbery of payroll money, in custody of employee “while 
receiving, handling, conveying and distributing same.” Policy covering robbery of 
money intended for pay roll from custody of “any employee of the assured while 
acting -as messenger or paymaster” did not require that regular paymaster should 
handle money. Policy insuring against robbery of pay roll money from employees 
“handling” the same covered money intended for pay roll from time it was separated 
for that purpose. International Harvester Co. v. National Surety Co. (U. S.) ; 

425—Recovery under automobile policy necessitates affirmative proof that wrongdoer, at 
or subsequent to time of taking, had intent to steal. Policy insuring automobile 
against theft robbery, or pilferage, does not authorize recovery for merely driving 
automobile without owner’s consent. La Motte v. Retail Hardware Mutual Fire Ins. 
Co. of Minnesota. (Wis.) 

(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYEE. 

430—‘Dishonesty” of bank employee within policy indemnifying bank against loss may be 
something short of criminality. “Dishonesty” within policy indemnifying against 
dishonest acts of employee, involves infirmity of purpose so approbrious or furtive as 
to be fairly characterized as dishonest. Bank’s loss due to teller’s payment of checks 
against uncollected items of deposit consisting of forged drafts held “loss effected by 
means of forgery’? within indemnity policy limiting forgery losses. Clause in policy 
indemnifying bank against loss through payment of forged checks limits coverage for for- 
gery to documents which in good faith and upon reasonable grounds are dealt with as 
checks. World Exchange Bank v. Commercial Casualty Ins. Co. (N. Y.) is 

430—Loss of bank on forged or raised checks, occurred, within indemnity policy, at time 
ot, rapmen. Phoenix National Bank & Trust Co. v. Aetna Casualty & Surety Co. 
(U. §$.) 

§ 432. NONPAYMENT OF DEBT INSURED. 


432—Person injured by insolvent insured’s automobile, after recovering judgment against 
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insured, could proceed ee gue insurer in garnishment. Brandon v. St. Paul 
Mercury Indemnity Co. (K 

§ 435. LIABILITY INCU RRED > TOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Husband of assured driving assured’s automobile at time of accident with knowledge 
and ‘consent of assured held ——, within automobile liability policy. — Vv. 
Southwestern Automobile Ins. Co. (Cal. e 

435—Indorsement in automobile liability a providing ‘that policy shall ‘apply to” per- 
sons “legally operating automobile’ held not intended to limit policy to instances where 
negligence is not made penal by statute. Trial Court’s construction that assured op- 
erating automobile while intoxicated’ was “legally operating automobile’ within policy 
held consistent with true intent of parties. Kautz v. Zurich General Accident & Li- 
ability Ins. Co. Ltd. (Cal.) 

435—Injury to employee’s wife from escaping gas in house belonging to mining company held 
incident to operation of mines within indemnity policy. T. H. Mastin & Co. v. Standard 
Elkhorn Coal Co. (Ky.) 

435—Where taxicab was asset of insured’s estate and was operated by driver with adminis- 
trator’s consent at the time of accident, liability insurer was liable, though taxicab had 
been bequeathed to administrator. Hobbs v. Cunningham et al. (Mass.) 

435—That driver used automobile for purpose other than for which he asked owner’s ‘per- 
mission held not to release liability insurer. Peterson v. Maloney. (Minn.) 

435—Invited guest in private. automobile held not ‘“‘passenger” precluded from recovering 
under indemnity policy “‘passenger’’ being traveler in public conveyance. ‘That con- 
dition of indemnity policy relieved insurer from liability if automobile were used to 
transport “‘passengers for hire’ held not to extend scope of preceding exception con- 
cerning “passengers.””’ Arms v. Fasholz. (Mo.) 

435—Insurer, under public liability policy covering truck, held not liable on policy on 
theory of waiver where truck at time of accident was pulling trailer. Seed Cas- 
ualty Co. v. Adams. (Miss.) 

435—Person assaulted by insured’s employees ‘sustained ‘accidental injury” within public 
liability policy indemnifying employer against loss from claims for injuries acci- 
dentally suffered. Robinson et al v. United States Fidelity & Guaranty Co. (Miss.) 

435—That automobile was driven illegally by insured’s son under 16 and that son was 
described in liability policy as reformed, as under 16, did not preclude enforcement 
of policy. Davis v. Highway Motor Underwriters. (Neb.) ae 

435—Provision in automobile liability policy excepting ‘‘accidents to members of assured’s 
household including domestic or household servants’? held to include insured’s brother, 
who was member of insured’s household of which mother was the head. Cartier v. 
Lumbermen’s Mut. Casualty Co. et al. (N. H. 

435—As regards recovery on liability policy, husband receives no “bodily injury ” from loss 
of services of injured wife, and her injury is not injury to his property. Statutes 
provide automobile liability policy must be read as containing extended liability clause, 
but may be limited in amount and coverage as parties may agree. Brustein v. New 
Amsterdam Casualty Co. (N. Y.) ... 

435—Death of tenant’s child following month’s "progressive illness, ‘due to insufficient heat, 
held not to result from “accident” within policy covering landlord’s liability from 
“bodily injuries, * * * accidentally sustained.’”’ Death of tenant’s child from illness 
due to landlord’s failure to provide sufficient heat held not death resulting from ‘“‘bodily 
injuries’ within policy covering landlord’s liability. Jackson v. Employers Liability 
Assur. Corporation. (N. Y.) 

435—Liability policy insuring against injuries to persons other than “employees” excludes 
only workmen's compensation claims. Injuries to janitress from fall into basement hatch- 
way while returning from shopping held to “arise out of and in course of employ- 
ment,’’ as respects employer’s liability insurance. Shapiro et al. v. nee Liability 
Assurance Corporation. (N. Y.) . ; 1344 

435—-Accident resulting from operation ‘of motor bus within limits of city lying along 
line of bus route occurred within “territorial limits” of bus line within provision of lia- 
bility policy, where railroad commission had not prescribed any particular streets in 
city over which busses must be run. American Fidelity & Casualty Co., Inc. v. Wil- 
liams et al. (T'ex.) a i333 

435—Truck loaned for use in transporting boy scouts at time of accident was not used for 
“commercial purposes,”’ within liability policy. Williams v. American Automobile 
me. So. “0; S23 ; 3 585 

435-——Person driving automobile with consent of adult member of owner's household held an 
additional assured within liability policy. Adult son held ‘‘adult member of household” 
within liability policy including as additional assured one driving automobile with per- 
mission of adult member of household. Ocean Accident & Guaranty, Ltd. v. Schmidt. 
CG. S$.) oe aa een eee 

435—Liability insurer could not escape liability on ground automobile was ope -rated 
person under sixteen without establishing relation of principal and agent between as- 
sured and operator. Raptis et al. v. United States Fidelity & Guaranty Co. (W. Va.)..1330 

§ 437. WRONGFUL ACTS OF INSURED. 

437—-Under automobile policy and rider, insurer held liable for accident occurring while 
insured’s son of 14 was driving automobile with permission of insured’s wife. Firkins v. 
Zurich General Accident & Liability Ins. Co. Ltd. (Cal.) LEGS : 

437—"Willfully inviting discharge’’ within policy indemnifying invitee against loss of job 
means intentionally to tempt or give occasion to. Employee’s commencement of suit 
without first submitting claim to employer held not “willfully inviting discharge’ within 
indemnity policy against loss of job. ee v. Conductors’ Protective Assur. Co. 
(Mich.) Sora NCE é ; Seomercis 1353 
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437—Operation of automobile by employee under age for registered operators held excepted 
from risk under liability policy. Maryland Casualty Co. v. Friedman. (U. S.) 
(D) LIFE INSURANCE. 
§ 438. CAUSE OF DEATH IN GENERAL. 
438—Proviso with reference to health insurance, excepting diseases not common to both 
sexes, held not to defeat recovery of death benefit for death from disease within such 
exception. Lincoln Underwriters Co. v. Gordon. (Miss.) ; 
438—Incontestable provision held not to preclude insurer from asserticn that risk produc- 
ing insured’s death was not within coverage of policy. 
Ins. Co. (8.. 3.) 
§ 444. SUICIDE. 
§ 445. —— IN GENERAL. 
(3). Effect of incontestable clause. 
445(3)—Under ambiguous terms of life policy, application, premium receipt, and indorsement 
considered as whole, policy held effective on November 28, 1927, warranting recovery 
where insured committed suicide more than year thereafter. Narver v. California State 
Life Ins. Co. (Cal.) 7 
§ 448. DEATH CAUSED BY BENEFICIARY. 
448—Proceeds of life policy designating insured’s husband as beneficiary, where husband 
murdered wife and subsequently committed suicide, held payable to next of kin of 
wife to exclusion of husband’s heirs. [Illinois Bankers’ Life Ass’n. v. Collins et 
al. (Iill.) eee eae , eae s ‘ ‘ a hae 
(EY ACCIDENT AND HEALTH INSURANCE. 
§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. 
449—Death of insured from condition of physical weakness or predisposition made operative 
by accident held within policy limiting liability to ‘accident’ exclusively. Reynell v. 
Indemnity Ins. Co. of North America. (N. Y.) . 1271 
§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. 
451(1)—That benefit, under accident and health policy, was called funeral benefit, and 
was deemed inadequate as death benefit, could not enlarge stipulated liability, or au- 
thorize death benefit not provided for. Inter Ocean Casualty Co. v. Scruggs. (Ala.) 560 
451(1)—Accident policy excluding benefit for loss of sight of both eyes eliminated from 
coverage disability due to blindness, regardless of cause. Standard Accident Ins. Co. 
a At 2 re ; 393 
451(1)—Under accident 
vehicles, insured cannot recover where evidence did not show damage to vehicle. Red- 
dington v. North American Accident Ins. Co. (Okla.) ........ Patent baa ee 
451(1)—Insured’s death while riding in airplane as passenger to get information needed 
in preparing application for insurance on airplane resulted from “‘narticipation in aero- 
nautics” within provisions of life and accident policies limiting risk. Head et al. v. 
New York Life Ins. Co. (U. S.) 
451(1)—Clause denying recovery, if insured’s death resulted ‘from having been engaged 
in aviation or submarine operations or in military or naval service in time of war,” 
held ambiguous; hence permitted recovery, where insured, temporarily operating an- 
other’s airplane, met death in fall. Charette v. Prudential Ins. Co. of America. (Wis.) 
(2). Walking or being on railway or bridge. 
451(2)—Accident policy, excluding injuries while on railroad tracks in violation of statute 
or railroad regulation, held applicable to injury on tracks, unless insured violated statute 
or regulation. Dillon v. Life & Casualty Ins. Co. of Tenn. (La.) ; 
§ 452. RISKS OF 'TRAVEL, RAILROADS AND OTHER CONVEYANCES. 
452—Motorcycle held not ‘automobile’ within accident policy protecting insured from in- 
iuries inflicted by private motor driven automobile. Neighbors v. Life & Casualty Ins. 
Co. of Tennessee. (Ark.) ‘ 
Defective brakes on automobile held ‘disablement’ within accident policy insuring 
against accidental death caused by wrecking or disablement of automobile. Yoshie Maeda 
v. Sierra Nevada Life & Casualty Co. (Cal.) 390 
Horse-drawn road grader going to place of work held ‘‘vehicle’ within accident policy. 
Insured riding on rear platform of horse-drawn grader held “in’’ grader within acci- 
dent policy. Where road grader blade wes bent ard side of vehicle was spraired, held 
grader was “disabled”? within accident policy. Sant v. Continental Life Ins. Co. 
(Idaho. ) 172 
In determining meaning of word “explosion” in insurance policy clause ‘“‘caused by 
the burning or explosion of an automobile,” it is proper to invoke rule noscitur a 
sociis. Field v. Southern Surety Co. of New York. (Ta.) 1255 
Death by falling out of automobile. even if due to defective door lock, held not caused 
by “disablement” of automobile. ‘Disablement.’ in accident policy, was ‘intended to pro- 
vide indemnity for injury to occupant in accident not completely wrecking automobile, 
but merely disabling part thereof. Lutz’s Adm’r. v. Inter-Southern Life Ins. Co. (Ky.) 792 
Insured’s death from explosion of automobile tire being inflated by him held not within 
accident policy covering wrecking or disablement of automobile or being accidentally 
thrown therefrom. Eynon v. Continental Life Ins. Co. of Missouri. (Mich.) 409 
Motor speed boat making regular pleasure excursions, and advertised for public car- 
riage, held “‘public conveyance provided by common carrier, for passenger service only,” 
within accident policy. Cummings v. Great American Casualty Co. (Minn.) 1267 
—Injury to insured in falling from step of passenger car occurred “within railroad car” 
within meaning of accident policy. Mackay v. Commonwealth Casualty Co. (Mo.) 1022 
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452—Motorcycle held not ‘‘automobile’’ or “‘motordriven car’ within accident insurance 
policy. Deardorff v. Continental Life Ins. Co. of St. Louis, Me. (Pa.) ....... ei 

452—Word “thrown”? from automobile within accident policy means hurled or tossed out 
of car by some force. Death of insured run over after going backwards off of running 
board of truck on rough and bumpy road held caused by being “accidentally thrown” 
from truck within accident policy. Word ‘in’ automobile within accident policy is 
generally accepted and used as equivalent to word ‘“‘on.” Fact that insured was riding 
on running board when he went backwards off track and was run over held not to 
preclude recovery under accident policy covering insured while riding “in” automobile. 
Guaranty Trust Co. v. Continental Life Ins. Go. (Wash.) 

§ 454. BODILY INFIRMITIES OR DISEASE. F 

454—Captional words “Death Benefit at Beginning $500” construed with other provisions 
of policy, held not to include $500 benefit for death from disease; such benefit being 
provided elsewhere. Inter Ocean Casualty Co. v. Scruggs. (Ala.) 

454—-Accident and health policy, providing for $500 death benefit where death results from 
accident, held not to senor such benefit where death is caused by sickness. Inter 
Ocean Casualty Co. v. Scruggs. (Ala.) 

454—Certificate providing benefits for sickness and death did not relieve insurer from_li- 
ability for sick benefit because insured died from sickness. National Benev. Soc. 
v. Price. (‘Tex.) 

§ 457. POISON OR CO 

457—Insured, accidentally cut by barber, with septic poisoning resulting could recover 
under policy providing indemnity for accidental injuries resulting from septic poisoning. 
Commonwealth Casualty Co. v. Coogle. (T bee 

§ 466. PROXIMATE CAUSE OF INJURY 

466—Policy limited to losses by accident directly and independently of all other causes would 
not authorize recovery for fall aggravating ailment and causing death sooner than 
otherwise occurring. Kirkwood v. London & Lancashire Indemnity Co. of America. (La.) 

466—Death caused by screw worm developing in nasal cavity from larvae of green fly 
held proximate result of prior accident within accident policy. North American Acci- 
dent Co. v. Adams. (Tex.) . 

466—Policy provision excluding liability for injury to insured while under influence of 
liquor would prevent recovery, though intoxicated condition did not contribute to in- 
jury. Order of United Commercial Travelers of America v. Greer. (U. S. ee 

466—Insured’s death was not caused solely by accident, if it would not have caused death, 
except for previously existing disease or infirmity, which was aggravated by or aggra- 
vated effect of accident. Ryan v. Continental Casualty Co. (U. S.) oe 

466—Where death resulted through accident means exclusively, showing that heavy truck 
ran over insured’s chest crushing it, was sufficient showing regarding cause of death 
within accident policy, absent intervening cause. Guaranty Trust Co. v.. Continental 
Life Ins. Co. (Wash.) .. 

§ 467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 

ACCIDENT. 

467—Disablement from illness marked time when illness covered by disability policy began. 
Word “illness” in policy indemnifying insured for disability illness, had same meaning as 
in proviso excepting illness occurring within 30 days. Disability from intestinal adhesions 
began when insured went to hospital more than 30 days after issuance of policy indemni- 
fying against disability illness, through exempting illness occurring within 30 days 
following issuance of policy. Bovedeau v. Boston Casualty Co. (Mass.) 

XIII. Extent of Loss and Liability of Insurer. 

AS MARIN® INSURANCE 

§ 473. VALUE OF SUBJECT-MATTER. 

473—Filing of stipulation for value of vessel and pending freight had effect of making 
stipulation substitute for vessel for all claims arising out of litigation. Universal Ins. 
Co. v. Old Time Molasses Co. et al. (U. S. 

§ 477. GENERAL AVERAGE CONTRIBUTION. 

477—Libelants in general average should state separately in short articles steps leading to 
statement, including all allegations necessary to establish validity thereof. General aver- 
age statement is entirely ex parte, and not prima facie proof of amount claimed to be 
due. United States v, St. Paul Fire & Marine Ins. Co. et al. (U. S.) 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. 

493—To recover for “total loss’ under fire policy, insured was required to show foundation 
was so damaged that it was not reasonably suitable on which to rebuild. New York 
Underwriters Ins. Co. v. Forrester. (S. D.) 

493—Charge authorizing recovery on fire policy as for “total loss,” 
identity and specific charact¢r, held erroneous as not stating true rule. Glens Falls Ins. 
Co. et al. v. Rogers. (Tex.) FAS 3G Dai Shai the Nea ean lee aloe 

493—Building held “total loss” within statute, justifying recovery of full amount of fire 
insurance policies, where roof and most of studs, rafters, and joists were destroyed, 
and sidings and second floor badly burned. Eck v. Netherlands Ins. Co. (Wis.) 5 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. IN GENERAL, 

499—Permitting jury to assess damages for fire loss on basis of difference “in actual value” 
of household effects held not error. Niagara Fire Ins. Co. v. Pool. (Tex.) 

§ 500. VALUED POLICIES. 

500—Insurance policy in amount of $75,000, covering original manuscript on sheepskin, held 
“valued policy.” ‘Valued policy’? means that parties have liquidated or agreed upon 
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amount to be paid by insurer in case loss occurs through happening of risk insured 
against. Validity of “‘fine-arts all-risk covered valued policy’? must be determined by 
applying law of insurance contracts other than marine. Sun Ins. Office, Ltd. of. London 
Vi: SE REED | cp an s's swale agean Shas Reels oe Maabotnd s aa betea encore een eae meena 774 

500—Plaintiff, suing on hail policy providing ratio of payment to amount policy, should 
not exceed proportion which actual loss bore to crop, could recover without proving 
actual value of wheat damaged. Insurance Co. of North America v. Mathers. (Tex.) 367 

500—When fire causes total loss within statute, statutory provisions making amount of policy 
true measure of damages are applicable, and appraisal proceedings under policy are ineffec- 
tive. Eek v. Netheslands Ins. Co, CWD oncccecciccscciccaczcces ; ee dv calc 

§ 502. AMOUNT’ OF DAMAGE TO PROPERTY. 

502—Actual cost of repairs is not measure of value as respects recovery on fire policy. 
Johnstone et ux. v. Home Ins. Co. of New York. (Mo.) 4 ais 1220 

§ 504. EFFECI' OF OTHER INSURANCE. 

504—Where fire policies contained coinsurance clause limiting liability to proportion of loss 
that amount insured bore to 80 percent. of sound value of merchandise, judgment 
against particular insurers based on ratio that amount of their policies bore to total 
insurance was proper. Provision of coinsurance clause of fire policies relative to divi- 
sions of policy into items held inapplicable, where policies covered goods contained in 
single building. Pro rate distribution clause held inapplicable in determining liability 
under fire policies covering stock of goods contained in single building; omission of pro 
rata distribution values from four to eighteen fire policies covering stock of gocds 
was material in determining liability where clause did not apply. Adjusters application 
of so-called Connecticut or gradual reduction rule in apportioning fire loss among 
insurers was unwarranted, where policies covered entire stock of merchandise in single 
building. Dolan Mercantile Co. v. Wholesale Grocery Subscribers at Warner Inter 
Ins. Bureau. (Kan.) 103 

§ 505. DUTIES OF INSURED AFTER LOSS. 

505—-That motorist returned 56 miles to home with damaged automobile, relying on me- 


chanic’s advice, was not negligence precluding recovery on indemnity policy. Haik v. 
United States. Fidelity & Guaranty Co. (La.) 213 
505—Insurer’s suggestion, after repudiating liability, that insured demand automobile found 
by police, held not request, under policy, that insured assist insurer in recovering property. 
Insurer, repudiating obligation under automobile theft policy and not retracting repudia- 
tion, held not entitled to insured’s assistance in recovering property. Barly v. Public 
Pine bie Gy. CUR c enicedienseeicatanseruecextannee Sarelaaten’ = ; .1057 
(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 508%. —_—_—_—_— Pa 
50814—Policy indemnifying bank against forged checks was indemnity against original loss, 
regardless of final determination of liability. Phoenix National Bank & Trust Co. 
v. Aetna Casualty & Surety Co. (U. S.) 619 


512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 
12—Automobile accident policy held contract of liability; right to recover for injuries being 

complete when liability attaches. Brandon v. St. Paul Mercury Indemnity Co. (Kans.) 813 
12—Contracts of insurance against liability are enforceable when insured becomes liable 

for loss or damage against which insurance covenant runs. West v. MacMillan. (T'a.) 420 
512—Provision in policy indemnifying motor bus operator that insurer would pay all dam- 
ages recovered against insured, based on personal injury claims, rendered contract one 
for liability. American Fidelity & Casualty Co., Inc. v. Williams et al. (Tex.) 1313 


512%. ————— 


um 


wn 


um 


12 Where maximum of automobile liability policy involved was greater than judgment 
rendered against insured which it was compelled to pay, insured could recover full 
amount of loss against insurer, though another policy covered the same loss. Commer- 
cial Casualty Co. v. Knutsen Motor Trucking Co. (Ohio.) 417 
513. EXPENDITURES. 

513—Medical and hospital treatment given boy struck by automobile for two weeks after 
accident held “immediate and imperative’ within automobile policy. Medical and 
nursing services rendered victim of automobile accident in insured’s home after re- 
moval from hospital held not “immediate and imperative’ within automobile policy. 
Intent and scope of automobile policy clause authorizing insured to incur certain 
expenses for immediate, necessary medical and surgical aid to insured’s expense, de- 
pended on nature and circumstances of accident. Laidlaw v. Hartford Accident & 


aa 


Indemnity Co. 7 = 3 a i ite ahs eats .. 606 
513—On liability insurer’s unwarranted refusal to defend action, insured, who was forced 

to employ attorneys, could recover from insurer expenses necessarily incurred. Ameri- 

can Fidelity & Casualty Co., Inc. v. Williams et al. (‘Tex.) 1313 


514. DAMAGES INCURRED OR PAID. 

514—Violation of condition of liability policy that insured should not voluntarily assume 
any liability without insurer’s written consent held breach of contract. Court need 
not find that provision in automobile indemnity policy prohibiting insured from assum- 
ing liability was necessary for insurer to be relieved from liability by violation 
thereof. American Automobile Ins. Co. v. Fidelity & Casualty Co. of New York. (Md.) 590 

514—-Settlement made by insured on liability insurer’s refusal to defend death and injury 
actions held reasonable, without collusion, and in good faith, authorizing insured’s 
recovery from insurer. Farrell et al. v. Nebraska Indemnity Co. (Minn.) 1289 

514—Insurer under terms of employer’s liability policy, held under ne obligation to compromise 

and settle suit against employer on claim within policy provisions. Insurer, under terms 

if employer’s liability policy, held liable for negligence, if any, in failing to settle claim, 
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resulting in recovery on claim beyond limits of policy. 
Mills Products Co. (Miss.) hts a eats < 
514—Provision in policy limiting insurer’s liability for injuries to any one person to $5,000 
held not to limit to that amount joint recovery of husband and wife injured in same 
accident. Migatz et ux. v. Jersey Mut. Casualty Ins. Co. (N_ J.) ee hae 
514—Insured cannot ordinarily enforce contract, indemnifying against damage or loss, until 
suffering loss. Where contract defines liability as indemnity against loss or damage, 
indemnity covenant is not broken until indemnitee suffers loss covenant covers. Gen- 
erally, action cannot be sustained on indemnity contract until indemnitee’s liability is 
discharged by payment before or after final judgment. Contract of indemnity against 
loss or damage from given event is not changed by following clause prohibiting action 
until paying loss. Where indemnity contract takes control and determination of loss 
from indemnitee by indemnitor assuming defense, indemnitor waives right to demand 
literal enforcement of indemnity contemplated and indemnitee may sustain action 
when loss is determined by final judgment. Indemnitor under policy assuming in- 
demnitee’s defense against claim held estopped from denying own liability, though li- 
ability has not been paid. Policy of automobile liability insurance held ambiguous 
precluding insurer’s denial of liability when sued by_ insured’s judgment 
creditor because insured had not actually paid judgment for damages resulting from 
his negligence in operation of automobile. West v. MacMillan. (Pa.) a 4 420 
$514—Policy insuring owner of automobile against damage to automobile from _ collision is 
contract of “tindemnity.”” Globe & Rutgers Fire Ins. Co. v. Cleveland. (Tenn.) 1309 
514—Under insolvency clause in automobile policy fact that assured has sustained no loss 
because of previous insolvency does not relieve insurer of liability. New Jersey Fidelity 
& Plate Glass Ins. Co. v. Love. (U. S.) ry psi ORR ele blac ata natal a Snel a 
514—If assured effects settlement for automobile accident mitigating loss, he cannot re- 
cover from insurer amount of original liability. Raptis et al. v. United States Fidelity 
& Guaranty Co. (W. Va.) 
514—-Automobile liability insurer having 
to settle or contest claim. Decision by automobile liability insurer, having absolute 
control, not to settle claim should be good faith decision. If automobile liability in- 
surer having absolute control in good faith decides its interest will be better promoted 
by contesting than by settling claim, insured must abide by consequences. Decision of 
automobile liability insurer, having absolute control, not to settle claim, must be “hon- 
est and intelligent,” based upon knowledge of facts and nature and extent of injuries so 
far as reasonably ascertainable. Automobile liability insurer having absolute control 
must make diligent effort to ascertain facts. Automobile liability insurer having ab- 
solute control must, in deciding whether to settle, exercise care and diligence of or- 
dinarily prudent person in investigation and adjustment of claim. Automobile liability 
insurer having absolute control must, when after investigation facing probability of 
judgment exceeding indemnity, apprise insured thereof. Hilker v. Western Automobile 
Ins. Co. of Ft. Scott, Kan. (Wis.) <acbaoe 
§ 514%. DEFENSE OF ACTIONS. 
514}2—Insurer, under public liability policy held not required to reimburse insured for at- 
torney’s fees incurred in prosecuting suit against insurer to collect expenses incident 
to defending suit. Robinson et al v. United States Fidelity & Guaranty Co. (Miss.) 
51444—-Provision in policy that motor bus operator insured thereby would be indemnified 
against loss by reason of liability for personal injuries bound insurer to defend original 
action by person injured. Liability insurer, having breached contract by failing to 
defend suit, could not insist on insured’s performance of policy provision requiring 
appeal from judgment rendered. American Fidelity & Casualty Co., Inc. v. Williams 
et al. (Tex.) outs cseyes 
(D) LIFE INSURANCE. 
§ 515. AMOUNT PAYABLE ON DEATH. 
515—Policy provision precluding full recovery if insured dies within two years from preg- 
nancy existing at issuance of policy is valid. Life & Casualty Ins. Co. of Tennessee 
v. Robinette. (Fla.) .... Soa ickiieaide ie aa 
515—Provision in life policy limiting liability to return of premiums, where death is caused 
by apoplexy within one year, held valid and binding. Gilmore v. Imperial Life Ins. 
Co. 
(E) 


§ 524. TOTAL DISABILITY. 

524—*‘Total disability,’’ within accident or life insurance policies, means disability render- 
ing insured unable to perform all substantial and material acts of his business, or execu- 
tion of them in customary way. Aitna Life Ins. Co. v. Spencer. (Ark.) 

524—Work of farming, sawmilling, selling cattle and dealing in fertilizer engaged in by 
insured should be considered as unit as insured’s occupation under disability policies. 
Insured’s attempt to discharge employment before determining inability to do so should 
not prevent recovery of disability benefets. Marchant v. New York Life Ins. Co. 
(Ga.) ea 


524—Instruction on meaning of words ‘wholly and continuously disabled” as used in 
accident policy, held proper. Great Northern Casualty Co. v. McCollough. (Ind.) 

524—Insured, under policy providing for disability benefits, was not required to be absolutely 
helpless before entitled thereto. Kurth v. Continental Life Ins. Co. (Ia.) 


524—Under policy, insured cheld not entitled to total disability benefits until he had suffered 
total disablement for six months. Provision of policy requiring proof of six months’ 
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disablement before disability insurance would be paid held not invalid. Kiblinger v. 
Baten Tbk: THA Ce. CY asian paca ckkac cee uaesnt Cah oneness 34505 Sue aeeenee 
524—Insured whose arm was amputated above elbow could recover for total disability, and 
was not limited to partial disability benefit as having sustained loss of hand, under 
policy defining such loss as “dismemberment by severance at or above the wrist.’”’ Nelson 
v. Geeat Wortees. Date. Te Ce CORBI oa voce Sark wash s Beparecae GEOR 
524—“Total disability’ within benefit policy does not require absolute helplessness, but 
is inability to conduct insured’s business in substantially customary manner. Insured 
may be totally disabled within benefit policy, though able at intervals to perform cer- 
tain acts in connection with former occupation. hysician and farmer, inflicted with 
tuberculosis and myocarditis, disabling him from performing duties in substantially 
customary manner, though receiving profits from farm, held “totally disabled’ within 
benefit policy. Policy insuring against disability, totally, preventing insured from 
yereoredae any work, covered insured substantially disabled from performing occupa- 
ar 


tions of mer and physician. Recovery for “total permanent disability’ did not re- 

quire absolute lack of earning power by insured. acific Mutual Life Ins. Co. v. 

McCreary. (Tenn.) ..... Gos ae Kee eee eee ide sea eee Cae va ee 
$24—Loss of feet and total disability insured against related to insured’s occupation at 


time of sickness or injury resulting in loss or disability. Loss of feet and total dis- 
ability insured against held not to relate alone to occupation named in application for 
insurance. ‘‘Total and permanent disability’’ insured against will not be strictly in- 
terpreted to exclude ability to do anything whatever required in occupation of insured. 
“Total disability” insured against exists if insured is unable to perform material duty 
necessary in following his occupation. ‘That insured claiming loss of feet and _ total 
and permanent disability performed some substantial part of work of his occupation is 


not conclusive of his ability to do so. Winters Mut. Aid Ass’n. Circle No. 2 v. 
Reddin. (Texas. 


| PET ET EET ee PE OO re ere 287 
525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 


5—Primary meaning of “medical attendance” is rendering of professional medical ser- 
vices. That physician instructed insured how to care en herself authorized jury to 
find that insured was under care and regular attendance of physician within accident 
policy, although insured did not see or communicate with physician for four weeks. 


§ 
52 


Great Northern Casualty Co. v. McCollough. (Ind.) ...............cceeeee- — 
525—Chiropractor held not “licensed physician or surgeon,” who, to justify recovery under 

health policy, must be in regular attendance on insured. Erdman v. Great Northern 

Eaee Eee Ge CURIS oc cies cewda ceca mane geen glee es aera ee 1265 
525 


Insured’s failure to place himself constantly under physician's care did not neces- 
sarily preclude recovery for total disability under accident policy. Insured’s failure to 
have medical attention required by accident policy makes prima facie case that insured 
did not suffer total disability from injury. Inter Ocean Casualty Co. v. Brown. (Tex.) 190 
525—Benefit certificate providing for sick benefits to insured continuously confined in bed 


authorized recovery if sickness substantially confined insured to bed. National Benev. 
Soc. v. Price. (Tex.) . : acahitacsae aaa whee EG nad Le areas 409 
§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 


527—Insured’s death from inhaling gas entitled beneficiary to principal sum of accident policy 
plus half thereof, where policy provided for payment as special indemnity of half principal 
sum for death from inhaling gas. Weiss v. Union Indemnity Co. (N. J.) ........ .. 1026 

527—‘‘Loss of two feet’? insured against is shown by proof of loss of use of feet. ‘Use’ 
of feet by barber obtaining insurance against loss of feet related to insured’s occupation 
as barber or other occupation in case of change. Winters Mut. Aid Ass’n. Circle No. 


9 


2. v. Reddin. (Texas.) 


ane a ' RR SAS AS: 287 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—Under disability provisions, insured held entitled to recovery for total disability which 
might have, but did not, become permanent. Bagnall v. Travelers’ Ins. Co. of Hart- 
ford, Conn. (Cal.) Pett sae s da bees ccpaae aries tak gia ts = co earn 

528-—Petition alleging insured became disabled from injury or disease originating after 
issuance of policy stated case for recovery of disability insurance; word ‘‘permanent”’ 
within disability palicy does not always mean forever, but is to be construed ac- 
cording to its nature and relation to subject-matter. Adamson v. Metropolitan Life 
Ins. Co. (Ga.) a ee CR ere whe ala d Golo OSS Bee AMR Awake todos? 1127 

528—Under accident policy, insured held entitled to recover for entire period of total 
disability, notwithstanding intervening childbirth, Great Northern Casualty Co. v. 
McCollough. COMED cv cvcwccnsuaneGaediweawaihes cc Ces eLudenk Chademeeaatae sate 566 

528—“Disability,”’ 


within policy provision relating to total and permanent disability benefits, 
is that disability existing for 60 days and which by fair presumption will continue. 
Insured was entitled to disability benefits on proof of total disability for 60 days, pre- 
sumably permanent, preventing him from pursuing any gainful occupation. Disability 
suffered by insured warranting recovery of benefits was affected only by time between 
commencement of disability and date of decree. Kurth v. Continental Life Ins. Co. (lIa.) 705 


528—Disability, to be compensable under policy requiring total and permanent disability, 
must be both total and permanent. ‘T’emporary total disability, followed. by only par- 
tial disability, is not compensable under policy requiring total and permanent dis- 
ability. Insured, failing to show that total disability would presumably be for life, 
was not entitled to recover under policy requiring total and permanent disability. 


Brod v. Detroit Life Ins. Co. (Mich.) 


—Phrase “totally and permanently disabled” contemplates physical condition at time of 
claim reasonably convincing judging authorities that subject is then totally disabled and 
will remain so for life. Jury or judge may look to physical appearance of claimant and 
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history of case, and consider lay and expert testimony in determining whether insured’s 
disability is total and permanent. Disability clause of group policy held to con- 
template accrual of liability for installment payments under conditions which might prove 
temporary only, although at time indicative of permanency. Metropolitan Life Ins. Co. 
v. Noe. (Tenn.) Levies era 


§ 529. DEATH FROM ACCIDENT. 

529—Death of insured intentionally injured by another, but not as result of insured’s mis- 
conduct or assault is “accidental” within double indemnity provision in life policy. ‘To 
constitute ‘‘self-defense’, so as to make death while acting in self-defense accidental 
within double indemnity provision of life policy, there must be actual attack, hostile, 
demonstration, or overt act causing reasonable apprehension of death or great bodily 
harm. Prior difficulties and threats do not,  iemuen, justify killing so as to 
make death accidental within double indemnity provision of life policy. Franchebois 
v. New York Life Ins. Co. (La.) 

529—Life policy with rider providing for payment of larger sum if death was caused by accident 
was “life insurance policy.” Orr v. Prudential Ins. Co. of America. (Mass.) 

529—Death resulting from taking poison by mistake is from ‘“‘external, violent and acci- 
dental means” within insurance policy. Nichols v. New York Life Ins. Co. (Mont.) 

529—No liability for death arises on health or accident policy insuring against ‘‘total 

disability.” Health policy providing for payment of ‘fan indemnity to which assured 

may have become entitled’ to beneficiary on assured’s death held not to entitle bene- 

ficiary to collect for insured’s death as for ‘“‘total disability,” but only to such sums 

as were payable assured. Paul v. Fidelity & Casualty Co. of New York. (Mo.) 

One dying of carbon monoxide gas poisoning while occupying car stalled in mudhole 

held ‘‘riding in automobile” within double indemnity provision of accident policy. One 

does not cease to ride in automobile within accident policy merely because car stops by 

reason of some obstacle. Johnson et al. v. Federal Life Ins. Co. (N. D.) 

529—Death within double indemnity provision of life policy held death caused by bodily in- 
jury effected directly through external, violent, and accidental means, which is exclusive 
of death within 90 days. ‘Violence’ within double indemnity provision of life policy 
covering death, effected through violent means, means any degree of force whatever. 
Under double indemnity provision of life insurance policy, element of accident must 
be found in that which produces bodily injury. Words “bodily injury’’ and ‘‘disease”’ 
used in double indemnity provision in life policy must b> given meanin® which common 
usage of words conveys to ordinary layman. Lincoln Nat. Life Ins. Co. v. Erickson. 
(o: S.) ; ; ve ; , ; eae j 
Death by shooting may be “accidental” within double indemnity provision of life 
policy, unless insured was aggressor and should have anticipated bodily injury seeene 
in death. Missouri State Life Ins. Co. v. Roper. (U. S.) 

§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530—Death caused by crash of airplane in which insured was passenger held not result of 
“aeronautic expedition,” within exception of policy. Gibbs v. Equitable Life Assur. 
Soc. of the U. S. (N. Y.) Sere chat 3 SF 

530—Insured’s death while riding in airplane as passenger to get i ion needed in 
preparing application for insurance on airplane resulted from ‘“‘participation in aero- 
nautics” within provisions of life and accident policies limiting risk. Head et al. v. 
New York Life Ins. Co. (U. S.) 

§ 531%. —— 

53114—Recovery on policy insuring against disability preventing work. as physician held not 

reducible by policies, not disclosed insuring against disability preventing any work. 

Oglesby v. Massachusetts Accident Co. (N. Y.) 

—aAccident policy provision reducing liability by ascertainable amount if insured carried 

other insurance without notice to company held not invalid as not distinctly stating 

amount of benefits. Accident poicly provision reducing indemnity pro rata if insured 

carried other insurance without written notice to company held applicable to accidental 

death. Recitals in application that full indemnity would be paid for automobile accident 

prevailed over policy clause providing for only partial indemnity, where additional 

eee was taken without notice. Graham vy. Business Men’s Assurance. Co. 

(U. S.) 

XIV. Notice and Proof of Loss. 

§ 535. NECESSITY OF NOTICE. 

535—Provision in automobile policy requiring assured to immediately forward process served 
held of essence of contract, and not merely stipulation regarding form of notice of 
loss. New Jersey Fidelity & Plate Glass Ins. Co. v. Love. (U. S.) 


§ 538. PERSONS TO WHOM NOTICE OF PROOF MAY BE GIVEN OR MADE. 

538—Notice to agent is not binding on principal unless agent has authority to deal with matters 
which notice affects or has duty to communicate notice to principal. Insurance agent 
authorized to procure and deliver policy has no authority as such to receive notice of 
accident. Pateras v. Standard Accident Ins. Co. (Ohio.) 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

It was incumbent on plaintiff or beneficiaries, in action for disability benefit un- 
der certificate issued to deceased to prove occurrence of disability within time limited 
by certificate. No valid complaint can be made that ninety days’ time allowed by 
benefit certificate to furnish proofs of loss was insufficient, in view of statute allow- 
ing sixty day limit. Fairgrave v. Illinois Bankers’ Assn. of Monmouth III. (Ia.) , 

539(1)—Condition in indemnity contract requiring insured to give immediate written notice 
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aang is reasonable and valid. United States Fidelity & Guaranty Co. v. Miller. 

Fee 4346-69586 99 ewe HET ree abe ee OED Oe wee Cah hee a ee Releases ee 
“Immediate” notice. 

539(3)—As respects necessity of giving liability insurer notice of accident, evidence sus- 
tained finding that assured’s investigation justified belief they were not responsible for 
accident; notice of accident given liability insurer eight and one-half months after 
accident held given within reasonable time, hence “immediate notice” within policy; 
“immediate notice’ of accident required to be given to liability insurer means within 


“nee time under circumstances. Farrell et al. v. Nebraska Indemnity Co. 
Minn. 


ey eens e cece t sees ees fences veers ' Sain eed Pecan a nen ak Wak whites ba cea ci 1289 
539(3)—Word “immediately” used in automobile policy requiring immediate forw arding of 


process to insurer means reasonable time under all circumstances. Process not for- 
warded to insurer until expiration of more than seven months held not “immediately” 
forwarded, as required by automobile policy, constituting breach of condition. Under 
insolvency clause in automobile insurance policy, injured person, though obtaining judg- 
ment against assured, cannot recover against insurer where process in original action 


was not immediately forwarded to insurer. New Jersey Fidelity & Plate Glass 
Co. v. Love. (U. S.) 


Ins. 


CeeOR SS a bg dake es. korn Tule wwe PLA Miata edie Wee Eee Tee Dea ee 2 
(5). Effect of failure or delay. - 
539(5)—Action on standard fire policy, proof of loss not being furnished within sixty days, is 
barred, absent proof of waiver or extension of time. Struble v. National Liberty Ins 
Ch: Ue Aneitice. (GMM. cokes ee ae one cae re ne eee nae 
539(5)—Insured’s voluntary filing proof of loss after 60 days did not waive statute declar- 
ing failure to furnish proofs shall not bar récovery: Higgins v. Fidelity Phoenix Fire 
Pi Gee (OURe Soe cas wee ice vsdsss moe seine : 129 


539(5)—Where insured did not give insurer due proof of disability until third year thereof, 
insured held not entitled to disability benefits for prior years, under life policy con- 
taining disability clause. Insured could not recover premiums paid after disability but 
before giving insurer due proof thereof, under disability clause of life policy. Parker 
v. Jeereas Seeiiite. same tee. ee Ce GE oo nie en a cce wens ck shut csnaseuneevens 281 

§ 540. SUFFICIENCY OF NOTICE. 

540—Prompt notice to liability insurer of injuries to passerby who went to aid of injured 
employee held sufficient immediate written notice of accident to employee. Shapiro et 
al. v. Employers’ Liability Assurance Corporation. (N. Y.) ....... cast . . 1344 

540—Where process and pleadings served on insured were promptly forwarded to liability 
insurer, there was sufficient compliance with policy, though process served on insured’s 
chauffeur was not forwarded. Failure to forward to liability insurer process and 
pleadings served on insured’s chauffeur and had no defense, where insured had actual 
notice of service on chauffeur and had opportunity to defend. Indemnity Co. of North 
Ameen: ©... FON. CR GED Sawn caw ese btntacancessucues Wane ue ie TAN ew Cn ARES 583 


540—Letter from insured’s daughter to insurer’s agent, not containing particulars sufficient 


to identify insured, held insufficient notice of injury under accident policy. Jacobs v. 
National Accident & Health Ins. Co. (Vt.) 198 


$8 543. PROOFS OF DEA'TTH OR INJURY TO INSURED. 

543—Where insured went to foreign country while in good health, presumption of con- 
tinuance of life held to destroy presumption of death, under evidence. American 
National Tem. Co. wi Grete PR ncn hice cc eevee natedvortcccaheeceesawacneee 513 

543—Where insured disappeared, and remajned absent and unheard of for seven years, 
court could find that death occurred while policy was in force, though policy lapsed 
soon after disappearance. American Nat. Ins. Co. v. Hicks. (Tex.) ............. ..1177 

$ 547. CERTIFICATE OF PHYSICIAN ATTENDING INSURED. 

§47—Health policy requiring certificate of physician attending insured held not forfeited on 
submission of certificate by physician not actually examining insured, but merely required 
such examination as prerequisite for recovery of benefits. Interstate Life & Accident Ins. 

Co. v. Broadnax. (Ga.) . Rng 

§$ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 

549—In suit on accident policy, insured’s evidence showing disability held incompetent, 
where insured refused to submit to examination by insurer’s physician. Daste v. First 
National Life, Health & Accident Ins. Co. (La.) .............-0005- 

§ 550. EFFECT’ OF STATEMENTS AND PROOFS IN GENERAL. 

550—Life policy making proofs of death evidence of facts stated in behalf of, but not 

§ 


397 


against, insurer, is valid. American Nat. Ins. Co. v. Anderson. (Ga.) «oy Sa 
553. FRAUD OR FALSE SWEARING. 
(1). In general. 
553(1)—Evidence held to establish fraud in proving value of furniture destroyed by fire, 
hence policy by its terms was void, even if property had such value. Evasion intended 
to mislead is as much false testimony as direct falsehood. Moreau v. Palatine Ins. 
Co. of London. (N. H.) 


wid oi bte bnerelerat ara ‘nie arenes ia kia tiie ra Senki artes ah wdken'ae: ee 

553(1)—False swearing by reason of presenting proof of loss alleging total loss reauires : 
showing building was not total loss within knowledge of insured. Security Ins. Co. v. 
Rosenberg. (Ky.) Le ; ; oa ik ae ; 116 

wd (2). Entire or severable contracts. 

553(2)—Fraud in overvaluing personal property vitiated portion of policy covering realty, 
where policy indicated no such divisional theory. Moreau v. Palatine Ins. Co. of 
London. (N. H.) Kb ave de TEMES ROR Ea a ee eae ee a Mae ea ee eee 122 
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§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS AND 
OBJECTIONS. 

§ 555. —— IN GENERAL. 

555—Stipulation that waiver must be attached to policy does not apply to insurer’s waiver 
after loss, of matters required by policy as prerequisites to adjustment and payment. 
Concordia Ins. Co. v. School Dist. No. 98 of Payne County, Okla. (U. S.) 

§ 558. — IMPLIED WAIVER IN GENERAL. 

(1). Acts and conduct in general. 

558(1)—Conduct of liability insurance carrier in accepting summons served on insured 
and assuming defense of litigation, with knowledge of ground of forfeitures on ac- 
count of insured’s failure to give immediate notice of accident, constituted irrevocable 
waiver of right to forfeit indemnity contract on that ground. United States Fidelity 
& Guaranty Co. v. Miller. (Ky.) 

558(1)—Waiver of proof of ldss cannot arise by implication alone, except from conduct 
inducing reliance thereon to extent rendering it fraud to recede from what party has 
been induced to expect. Waiver of proof of loss may be proven by conduct manifest- 
ing intent not to claim such advantage or by failure to act inducing belief of intention 
to waive. Insurer’s retention of policies belonging to insured until after expiration of 
time for making proofs of loss held to bar defense of failure to file proofs of loss. 
Struble v. National Liberty Ins. Co. of America. (Mich.) 

558(1)—Insurance company’s local agent held without authority to waive fire policy require- 
ment respecting proofs of loss. Insurance company through local agent, was not bound 
to advise insured respecting fire policy requirements of furnishing proofs of loss or aid 
him in filing proofs. Carusone v. American Colony Ins. Co. (N. Y.) 

558(1)—Under standard accident policy, insurer’s silence regarding want of notice, fur- 
nishing blanks, acceptance of proofs, or particulars could not operate as waiver of de- 
fense. Jacobs v. National Accident & Health Ins. Co. (Vt.) 


(2). Statements and acts of officers and agents. 
558(2)—Automobile theft insurance adjuster’s conduct which, under evidence, was evasive 
and misleading held waiver of clause requiring insured to furnish proofs of loss. Conduct 
of automobile theft insurance adjuster within scope of authority in waiving proofs of loss 
held binding on insurer. Although waiver frequently is not inferable from mere silence, 
automobile theft insurance adjuster’s silence could be considered as giving acquiescence 
or could be interpreted as misleading, indicating waiver of proofs of loss. Indemnity 
sae of America v. Pugh. (Ala.) 
&8(2)—Insurer may, through its agent, waive proofs of loss without use of express words. 
Fray v. National Fire Ins. Co. of Hartford. (IIl.) Sa 307 
(4). Failure to furnish blanks. 
Insurers furnishing no blanks cannot complain of insured’s failure to make proof 
of loss. Dover v. Atlas Assur. Co. of London, England. (La.) 
§ 559. DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Insurer’s statement after loss that policy had been canceled was equivalent to de- 
nial of liability, and waived proof of loss. Traveler’s Ins. Co. of Hartford, Conn. 
v. Farmers’ Mut. Fire Ins. Ass’n. of Monona County. (Ia.) 
559(1)—Liability imsurer’s disclaimer of liability on ground loss was not covered waived 
requirement for immediate written notice. Shapiro et al. v. Employers’ Liability Assur- 
ance Corporation. (N. Y 
(2). Life and accident insurance. 
559(2)—Insured’s denial of liability for disability benefits on ground contract had expired 
held waiver of proof of loss. Metropolitan Life Ins. Co. v. Eoff. (Okla.) : 
559(2)—-Insurer’s denial of liability rendered formal proof of death unnecessary and fixed 
due ~ for payment in case of liability. Cogsdill v. ai eeentes Life Ins. Co. 
(S. a - bicws: duce ; Byes 
§559(2)—-Insurers denial of liability on accident policy ‘rendered - unnecessary filing of proof 
of loss. Inter Ocean Casualty Co. v. Brown. (Tex.) 


§ 560. FAILURE 'TO OBJECT OR TO STATE GROUND OF OBJECTION. 
(3). Specifying ground of objection as waiver of other grounds. 
560(3)—Benefit association, denying liability held not to have waived right to refuse pay- 
ment because of failure to furnish proofs of disability within time — by cer- 
tificate. Fairgrave v. Illinois Bankers’ Life Assn. of Monmouth, II. 


(Ta. 
§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTL E MENT. 
561—That insurer’s agent inventoried fire loss, promising to effect sttlement, showed ~he 
was insurer's representative therefor, justifying insured in not filing proof required 
bv policy. Hig zgins v. Fidelity Phoenix Fire Ins. Co. (N. J.) 
561—Policy provision requiring proofs of loss within 60 days held waived, notwithstanding 
policy provision that waiver must be attached to policy, where adjusters offered payment 
after loss and only question raised was of market and replacement value of building. 
Concordia Ins. Co. v. School Dist. No. 98 of Payne County, Okla. (U. S.) .. . 947 
561—Insurer under fire policy, by its conduct in investigating loss and negotiating settle- 
ment, waived formal proof of loss. Daniel et al. v. Fireman’s Fund Ins. Co. (U. S.).1189 


XV. Adjustment of Loss. 


§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 

565—Antomobile insurance adjuster held unauthorized to adjust claims in behalf of in- 
fants, since no one can settle infant’s claim without court authority. Automobile in- 
surance adjuster held unauthorized to settle claims for losses not covered by policy. 
Laidlaw v. Hartford Accident & Indemnity Co. (N. Y.) ......... bs 
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§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 
TION. 
567—Compulsory arbitration or appraisal agreement in standard fire policy applicable on 
disagreement as to loss held not revocable. Glidden Co. et al. v. Retail Hardware 
Mut. Ins. Co. of Minn. et al. (Minn.) ; ; ; 
§ 569. AGREEMENT FOR APPRAISAL OR ARBITRATION. 
569—Agreement to submit fire loss to appraisal need not necessarily provide that all items 
of loss shall be a, Isaac v. Donegal & Conoy Mut. Fire Ins. Co. (Pa.) 
§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(7). Actions to set aside award. 
574(7)—In action on fire policy, excluding testimony of adjuster and letters between in- 
surer and adjuster relative to loss showing authority to execute appraisal agreement 
held error. Appraisal award under fire policy, though not binding because not comply- 
ing with submission agreement, is persuasive evidence for aury on value of items ap- 
praised. Isaac v. Donegal & Conoy Mut. Fire Ins. Co. a.) 
§ 576.. ree a AS TO ADJUSTMENT OR “ARBITRATION. 
(1) n genera 


576(1)—Provision in fire policy providing for appraisal in case of disagreement as_ to 


amount of loss is susceptible to waiver. Johnstone et ux. v. Home Ins. Co. of New 
York. (Mo.) : 


(2). By denial of liability. 

576(2)—Insurers denying liability cannot say that actions cannot be maintained on policies 

—— insured took no steps to arbitrate amount of loss. Home Ins. Co. of New York 
Scott. (U. S.) 

§ 379, SETTLEMENT BETWEEN PARTIES. 

579—Insured could impeach settlement with insurer for want of consideration, where ad- 
juster’s computation made deduction from agreed fire loss and apportioned loss in amount 
below that clearly was due. Insured held not estopped to impeach settlement for fire 
loss entered into under mistake of fact by having accepted payment and received new 
policy on remainder of stock of merchandise. Dolan Mercantile Co. v. Wholesale 
Grocery Subscribers at Warner Inter-Ins. Bureau. (Kan.) 

579—Insured, after settlement under written fire policies, held not estopped to assert oral 
policy covering same property, where insurer was not prejudicial. Columbia River Door 
Co. v. Springfield Fire & Marine Ins. Co. (Wash.) 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). In general. 
580(1)—Tenant, although bound under lease to restore building destroyed by fire, held 
not entitled to proceeds of insurance taken out by lessor. Panhandle Oil Co. v. 
Therrell, (Miss.) : 
580(1)—Policy running to husband and wife as “tenants by entireties” insured combined 
interests giving rise to joint case of action. On death of husband or wife holding property 
by entireties, claim on policy oF fire loss vests in survivor. Scutella v. County Fire 
Ins. Co. of Philadelphia. (N. Y.) 
580(1)—Charter, requiring charter to procure marine insurance and providing that items. of 
“repairs” paid by charterer and for which owner received reimbursement from under- 
writers would be repaid, gave charterer benefit of insurance where vessel was total loss. 
Word “repairs” in charter, requiring charterer to make repairs and giving it benefit 
of insurance on payment for repairs, included total loss of vessel. Nicholson Transit 
Co. v. Nicholson Universal S. S. Co. (U. S.) 
§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTERE ST INSURED. 
(2). Property subject to mortgage or other lien. 
580(2)—Insurer issuing policy protecting conditional seller and buyer of motortrucks 


held not liable to party purchasing trucks from conditional buyer. Mack International 
Motor Truck Corporation v. Wachovia Bank & Trust Co. et al. (N. C.) 


§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 


ER'TY INSURED. 
581—-Owner agreeing to issuance of fire policy to trustee for benefit of lumber company 
and owner indebted to company held entitled to have proceeds paid trustee for his 
benefit as well as for debt due lumber company. Western Assur. &5 et al. v. Lark et 


al. (Colo.) eas or aad as ; : : 
§ 582. POLICY FOR BENEFIT OF PARTIES “IN TERESTED IN ‘PROPERTY IN- 
SURED. 
582—-Payee under loss payable clause in policy has superior right to recover to extent of 
his interest, before payment to insured. Girard Fire & Marine Ins. Co. v. Gunn. (Ala.) 
582—Bailee, receiving coat for storage, who insured all merchandise held in trust and on 
loss of coat by fire collected insurance, held such money for bailor. Goldstein v. Harris. 
(Ala.) 
582—Loss payable clause held to make loss payable to. building owner and to contractor 


as his interest might appear at time of fire. Barton-Mansfield Co. v. Wells et al. 
(Ark.) ; 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
584—Bankrupt holding life policy may turn over cash surrender value at date of filing of 
bankruptcy petition, and thereby retain policy free from creditors’ claims. Bankrupt hold- 
ing life policy with cash surrender value at time of bankruptcy may surrender policy to 
trustee for collection of such value. Ehrhart v. New York Life Ins. Co. (U. S.) 
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§ 585. —— RIGHTS OF PERSONS DESIGNATED IN' GENERAL. 
(1). In general. 
585(1)—Where life policy was not payable to insured or legal representatives, proceeds 
were not assets of insured’s estate, and laws of descent were inapplicable. Illinois 
Bankers’ Life Ass’n. v. Collins et al. (lIIl.) ‘ 249 
585(1)—Status of beneficiary depends upon terms of insurance contract. 
et al. ‘(N. C.) Sr ls 1167 
585(1)—Appointment of partnership as beneficiary under life policy is sufficient designa- 
tion without naming partners. Prudential Ins. Co. of America v. Reid. (N. J.) .... 494 
585(1)—Where policy was payable to insured’s estate, estate’s rights were subject to limita- 
tions imposed by insured. Northern Life Ins. Co. v. Burkholder. (Ore.) 506 
(2). Effect of clause making policy payable to relative or person equitably entitled. 
585(2)—Under life policy, providing if there were no surviving wife or children, benefits 
should pass to next living relations of member, right to proceeds passed to insured’s 
mother as next living relation where insured murdered wife and then committed sui- 
cide. Parker v. Potter et al. (N. C.) 
(3). Policy payable to wife. 
585(3)—Insured’s administrator cannot sue on policy as containing no beneficiary, because 
insured paying for policy falsely designated beneficiary as his wife. Schmidt v. Pruden- 
tial Ins. Co. (Ohio.) .. 
§ 586. — VESTED INTEREST OF BENEFICIARY. 
586—Rights of beneficiary in life policy became vested on insured’s death. Finn 
Missouri State Life Ins. Co. (Ala.) os 
586—Beneficiary under life policy giving insured right to change beneficiary has no vested 
interest therein during insured’s lifetime. Illinois Bankers’ Life Ass’n. v. Collins 
et al. (IIl.) Sek ; 4 xiaeiael 
586—Where insured had right to change beneficiary of life policy, beneficiary had no vested 
interest during insured’s lifetime. Citizens’ Bank v. Knight et al. (La.) .......... 
Generally, rights of beneficiary under insurance policy become fixed upon insured’s death, 
and cannot be impaired by insurer. Provision in World War Veterans’ Act 1924, 
limiting effect of provisions repealing all existing legislation, though keeping in force 
existing certificate of insurance, held not to fix unalterable right in beneficiary under 
original act. Eblen v. Jordan et al. (Tenn.) 
§ 587. - CHANGE OF BENEFICIARY. 
587—Local statute fixing right of member of fraternal association to change beneficiary was 
conclusively presumed part of insurance contracts made in other states, where foreign 
laws were not pleaded or proved. Kernan v. Modern Woodmen of America et al. 
(Nebr.) ; : 
587—Insurer has no discretion to refuse to indorse change of beneficiary, where insured 
has sent policy to insurer with proper request for change. When insured has sent 
policy to insurer with proper request for change of beneficiaries, insurer’s indorse- 
ment will not be deemed to have been made as regards claims of beneficiaries. Pru- 
dential Ins. Co. of America v. Reid. (N. J.) sats 
587—-Insured waived any objections to procedure adopted by insured in changing bene- 
ciary by paying money into court accompanied with bill of interpleader. When policy 
is payable to insured’s estate right to receive money may be transferred without com- 
pliance with regulations governing change of beneficiary in absence of express pro- 
hibition. Northern Life Ins. Co. v. Burkholder. (Ore.) Sit age abt : 
587—-Statute exempting proceeds of life policies from creditors’ claims did not prohibit in- 
sured’s substituting creditor as beneficiary in place of dependent mother. Lunsford 
et al. v. Nashville Savings & Loan Corporation. (Tenn.) ................ ; 1175 
§ 589. DEATH OF BENEFICIARY. 
589—Where hushand insures life for wife’s benefit and afterwards feloniously takes her 
life, neither hushand nor his estate can profit by his wrong. Under policy, interest 
of insured’s wife as beneficiary was contingent upon her surviving husband. Parker 
v. Potter et al. (N. C.) Pints ois 5 sie SETA 5 ee 1167 
589—-By-laws of benefit association limiting payment of sick benefit to insured personally, 
did not prevent wife of insured who died from sickness from collecting sick benefits 
due insured. National Benev. Soc. v. Price. (Tex.) Sie Me ait 409 
§ 590. RIGHTS OF CREDITORS. 
590—Plaintiffs claiming damage through fraud perpetrated by insured could not reach pro- 
ceeds of life policies secured without fraud before plaintiffs were injured. Cook v. Pru- 
dential Ins. Co. (Minn.) ..... 901 
590—Insurance money payable to insolvent wife under Ohio insurance con- 
tracts held not liable for insured’s debts as to annual premiums exceeding $500, even 
for period when insured and wife resided in New York. United States Mortgage & 
Trust Co. v. Ruggles et al. (N. Y.) ; é es woe j 4 re 1162 
590—Proceeds of insurance policy on bankrupt’s life are exempt under New Jersey law, and 
therefore do not pass to trustee in bankruptcy. Cash surrender value of insurance 
policy on bankrupt’s life held exempt from creditors under state law, and therefore does 
not pass to trustee. Smith v. Metropolitan Life Ins. Co. (U. S.) 
590—Proceeds of life policy taken out by bankrupt, but payable to wife, with right reserved 
to change beneficiary, held not exempt property. Delay in enforcing collection of cash 
surrender value under life policy until bankrupt’s death held not to preclude recovery 
of such value as asset of bankrupt’s estate. Trustee, on bankrupt’s failure to pay over 
cash surrender value of life policy, merely takes such surrender value and not ownership 
and enjoyment of policy. Ehrhart v. New York Life Ins. Co. (U. S.) 
§ 591%. INDEMNITY INSURANCE. 
59114—Death of insured between entry of interlocutory default judgment and assessment 


1412 





The Insurance Law Journal, Vol. 76 


of damages against insured held not to defeat action brought by injured persons 
against insurer under autocab liability policy. Migatz et ux. v. Jersey Mut. Casualty 
me. Ce. CHB sa 

$91%4.—Failure of injured person ‘suing liability insurer, to prove insured’s "insolvency or 
bankruptcy, entitled insurer to directed verdict. Saxon et al. v. United States 
Fidelity & Guaranty Co. (N. J.) 

5911%4—Under statute, husband, recovering separate judgment in suit ‘by ‘himself and wife 
against taxicab owner injuring wife in collision, could recover amount thereof from 
taxicab insurer. Kula v. Jersey Mutual Casualty Ins. Co. (N. J.) ... 

591!14—Third person can only sue automobile liability insurer if policy was in full effect at 
time of accident, and must establish such fact. Searle v. Southern Surety Co. of New 
York. (N. Y.) ‘ 

591'%4—Where indemnity contract gives indemnitee’s claimant right to sue when indemnitee 
is insolvent, insolvency alters policy by modifying normal meaning of indemnity. West 
v. MacMillan. (Pa.) . cca where es ‘ : ee 

5911%4—Return unsatisfied of execution against “additional assured” held to give injured 
person right of action on liability policy. Ocean Accident & Guaranty, Ltd. v. Schmidt. 
CO.. S.) 

591%4—-Statute governing insurer’s liability to third persons arising from operation of mo- 
tor vehicle held not to render ineffective policy provision postponing time for commence- 
ment of action against insurer until damages are ascertained against insured. 
stein v. Popkin et al. (Wis.) 

§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 

594—W here beneficiary under life policies agreed to divide proceeds in consideration for third 
person’s paying residue of premiums, third person’s performance raised moral obligation 
which supported performance by beneficiary. Beneficiary’s assignment of half proceeds 
of policies, pursuant to agreement whereby third person paid premiums, constituted 
waiver of beneficiary’s rizht to claim agreement was void. Watts v. Gibson. (Tex.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 

§ 598. INTEREST ON AMOUN'T OF LOSS. 

598—Instruction to allow interest from sixty days after specified date was erroneous, 
where loss was by policy’s terms made payable only sixty days after notice, estimate, 
and satisfactory proof of loss. Girard Fire & Marine Ins. Co. v. Gunn. (Ala.) 86 
Salama against insurer with interest for amount of principal judgment against in- 
sured, plus interest held unauthorized allowance of eee interest. Gillanders 
et al. v. Da Silva et al. (Cal.) eee 
Insured, under fire policy, held not entitled to recover interest from date of fire on 
amount recovered. Insurance Company of North America v. Folds. (Ga.) 412 
Interest on claim under hail insurance policy was properly allowed against insurer 
from date liability was denied, few days later than date loss was pa einerese by agree- 
ment. Light v. St. Paul Fire & Marine Ins. Co. (Kan.) 1206 
Insured, in action on hail insurance policy, could recover interest on amount which jury 
assessed. Glandon v. Farmers’ Mut. Hail Ins. Ass’n. of Ia. (Ia.) 313 
Recovery on fire policy should include interest from date when amount became due 
under insurance association’s by-laws. Travelers’ Ins. Co. of Hartford, Conn. v. 
Farmers’ Mut. Fire Ins. Ass’n. of Monona County. (Ia.) : 

598—Interest on amount wrongfully withheld by insurer after payment may be allowed as 
damages in action on policy from due date thereof. Insurer’s denial of liability rendered 

formal proof of death unnecessary and fixed due date for payment in case of liability. 

Insurer was liable for interest on amount due on policy from date of commencement of 

action thereon, regardless of failure to file formal proof of death. Cogsdill v. Metro- 

politan Life Ins. Co. (S. C.) 

Insurer’s conditional tender of payment of premiums actually paid on policy was of no 

avail in respect to interest and costs. American Lumber & Mfg. Co. v. Equitable Life 

Assur. Soc. of the U. S. (U. S.) : ; 

598—Allowance of interest on amount recovery under fire policy held within trial court’s 
discretion in absence of controlling state court decision, though claim was unliquidated. 
Concordia Ins. Co. v. School Dist. No. 98 of Payne County, Okla. (U. S.) 947 

598—Judgment on fire policies providing that liability should not accrue until 60 days ‘after 
proof of loss, held erroneous in providing for interest from date of fire. Home Ins. Co. 
of New York v. Scott. (U. S.) .. ; a 5 951 

598—Beneficiary under life policy was entitled to interest from date when loss was pay- 
able. Continental Assur. Co. v. Jensen. (U. S.) OPES Ee 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Beneficiaries, as well as assignee holding life policy as collateral, held “Holders” of 
policy within statute relating to attorneys’ fees. In action on life policy by assignee as 
collateral security, wherein beneficiaries intervened, attorneys’ fee was divided equally 
between plaintiff’s and interveners’ attorneys. Huddleston v. Home Life Ins. Co. (Ark.) 882 
Court’s action in fixing insured’s attorney's fee without hearing or notice to insurer, 
~ and without evidence of reasonable amount, held error. Union Cent. Life Ins. Co. v. 
Mendenhall et al. (Ark.) 1107 
Successful insured in action on hail policy was properly allowed statutory attorney 
fee, though statute became effective subsequent to loss and commencement of action, 
but before trial. Light v. St. Paul Fire & Marine Ins. Co. (Kan.) d 1206 
Where insured recovered total of $3,000 fire insurance in four suits, court properly 
allowed attorneys’ fees of $100 in each case. Dover v. Atlas Assur. Co. of London, 
England. (La.) as es ys anced , , RE 329 
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602—Where insurance company interposed serious defense, beneficiary in action on_ policy 
could not recover double indemnity and attorney’s fees. Braxton v. Unity Industrial 
Life Ins. Co. (La.) 
602—-Insurance companies, acting in good faith, may contest issues involving liability without 
subjecting themselves to statutory penalty for vexatious delay. Florea et al. v. Iowa 
State Ins. Co. (Mo.) sane ee +. . 
602—Insurer’s contesting payment on ground agent was not authorized to receive premium, 
though jury found he was, held sufficient to show bad faith and vexatious refusal 
to pay. Bigalke v. Mutual Life Ins. Co. of Baltimore. (Mo.) .... 
602—Where language of policy differed from language heretofore construed by courts, 
insurer was entitled to construction of policy without suffering statutory penalty for 
defense in bad faith. Pacific Mutual Life Ins. Co. v. McCreary. ay 
§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 
603—Payment by insurer of illness indemnity held not ‘‘waiver’ of insurer’s rights under 
insured’s release of insurer from liability for accident indemnity under same policy, 
notwithstanding insured claimed his condition was due to accident. Payments by in- 
surer of illness indemnity did not estop insurer from setting up insured’s release 
from liability for accident indemnity under same policy. To estop insurer from as- 
serting rights under release, insurer must have induced insured to disadvantageously 
change his position respecting matter involved. Johnston v. Columbia. Nat. Life Ins. 
Co. (Me.) ; 
603—Where policy, insuring mortgagee only, gave insurer express right to subrogation and 
assignment of mortgage, satisfaction of mortgage after loss discharged insurer. McKay 
v. National Union Fire Ins. Co. of Pittsburgh, Pa. (Minn.) ‘te Wau at g . 
603—If insurer’s rights are lost by release or suit of insured, insurer’s remedy is against 
insured unless wrongdoer defrauds insurer, or consents to splitting of insured’s cause 
of action. Globe & Rutgers Fire Ins. Co. v. Cleveland. (Tenn.) 
§ 605. SUBROGATION OF INSURER. 
§ 606. ON PAYMENT OF LOSS IN GENERAL. 
(1). In general. 
606(1)—Fire in residence held not shown, as respected insurer’s right to subrogation, to 
have been result of negligence of one installing furnace. Standard Ins. Co. et al. v. 
Holzer Sheet Metal Works, Inc. (La.) Boi choy BeeaO a aie ae ; 7 
606(1)—At common law, action by insurer, based on subrogation, should be brought in 
insured’s name, or in name of insured for benefit of insurer. Insurer, paying amount 
due and receiving bill of sale, could not, in own name, sue for conversion of automobile. 
Royal Tus; Co. Tad. v. Riswin et et. CR. T.) cccscc feces ob Raia ae a eh Aten eee sae 
606(1)—Complaint by conditional vendee for damages to truck was not subject to dismissal 
in so far as seeking recovery for repairs paid by vendor’s insurer. Action for damage 
to truck is properly brought in name of owner, though insurance on interest has been 
paid. American Railroad Co. of Porto Rico v. Mattei. (U. S.) tio dn ke et 
606(1)—Insurer paying fire loss can sue party responsible for fire and insured is not neces- 
sary party. Hynds v. Schaff. (U. S.) 
(2). Subrogation to rights of mortgagee. 
606(2)—Insurer making payment to mortgagee under mortgage clause, though not liable 
to insured’s mortgagor, held entitled to be subrogated to mortgagee’s security against 
insured. Metropolitan Life Ins. Co. v. Mennonite Mutual Fire Ins, Co. (Kan.) 
606(2)—Insurer under fire policy upon payment to mortgagee notwithstanding forfeiture of 
mortgagor’s rights held subrogated to mortgagee’s rights. Surratt v. Fire Association of 
Philadelphia. (U. S.) 
(5). Subrogation under guaranty and indemnity policies. 
606(5)—Indemnitor if joint tort-feasor satisfying judgment against indemnitee and another 
for damages from concurrent negligence, though obtaining assignment of judgement cannot 
enforce payment of any part thereof against codefendant of indemnitee. Royal Indem- 
nity Co. v. Becker. (Ohio.) ae 
606(5)—Automobile insurer, paying loss while ignorant of insured’s pending action for 
personal injuries, could not sue wrongdoer after verdict for damages to automobile. 
Globe & Rutgers Fire Ins. Co. v. Cleveland. (Tenn.) Dahir yee baie Oe 
606(5)—Surety paying loss under bond indemnifying bank for loss on forged checks ac- 
quires any rights of bank through subrogation. Phoenix National Bank & Trust Co. 
v. Aetna Casualty & Surety Co. (U. S.) .. 
§ 607. - UNDER ASSIGNMENT OF RIGHTS OF INSURED. 
607—Assignment to insurer of injured party’s right of action against wrongdoer could not 
confer any greater rights against wrongdoer than assignor possessed. Automobile in- 
surer paying loss and receiving assignment from insured, with knowledge of insured’s 
pending action for personal injury, could intervene and seek damages for injury to 
automobile. Globe & Rutgers Fire Ins. Co. v. Cleveland. (Tenn.) 


XVIII. Actions on Policies. 


§ 608. NATURE AND FORM OF REMEDY. 

608—Bill of interpleader held not maintainable by insurance company, where it did not confess 
complete liability under policy. One in possession funds claimed by two or more persons 
to which possessor lays no claim may deposit funds in court and interplead claimants. 
In strict interpleader suit, complainant, must be mere stakeholder without interest in 
subject-matter property, or funds. Pacific Mutual Life Ins. Co. v. Lusk. (U. S.) ... 

608—That insurer knew, or by ordinary diligence could have known, to whom and in what 
proportions amount of certificate was payable, defeated right to interpleader. Com- 
plainant’s delay in commencing suit is laches defeating interpleader. Insurer withholding 
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payment for more than 12 months after proof of loss could not secure interpleader and 
avoid liability for interest as damages. Royal Neighbors of America v. Lowary. (U. S.) 
§ 611. GROUNDS OF ACTION. 
611—Pendency of equity by insurer to cancel policy for fraud held not ground for abate- 
ment of subsequent action by beneficiary on policy. State ex rel. A®tna Life Ins. Co. 
v. Knehans. (Mo.) 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 
612(1)—Return of execution unsatisfied under judgment against insured held not con- 
dition precedent to recovery by person injured against liability insurer under policy 
indemnifying motor bus operator, whether solvent or insolvent. American Fidelity & 
Casualty Co., Inc. v. Williams et al. (Tex.) reel 1313 
(2). Notice and proof of loss. 
612(2)—Furnishing of proofs of disability within limited time is by statute independent of 
policy, a condition precedent to action thereon. Fairgrave v. Illinois Bankers’ Assn. 
of Monmouth, IIl. Cia.) ..% eee cek ate 
(3). Submission to appraisal and arbitration. 
612(3)—Provision of fire policy for appraisal in case of disagreement as to amount of loss 
as condition precedent to right of action is enforceable. Insurer, having by its con- 
duct waived provision of fire policy requiring appraisal, could not thereafter insist on 
observance as condition precedent to action on policy. Johnstone et ux. v. Home 
Ins. Co. of New York. (Mo.) 
§ 614. DEFENSES. 
§ 615. —— IN GENERAL. 
615—Bank’s failure to charge indorsers on forged checks, was no defense in action on 
bond indemnifying it against loss. Phoenix National Bank & Trust Co. v. Aetna 
Casualty & Surety Co. (U. S.) .. 
§ 616. -SET-OFF AND COUNTE 
616—‘“‘Counter claim” subject to limitations of statute, includes practically every kind of cross- 
demand, including set-off, recoupment, or cross-section. Counterclaim set up must contain 
plain and concise statement of facts constituting same without unnecessary repetition. 
7®tna Life Ins. Co. v. Griffin et ux. (N. C.) iu tvets cou e Ora ; 
§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST IN- 
SURED. 
6161%4—Upon automobile insurer’s withdrawal from defense of suit against insured, plaintiff 
could deal with insured appearing in his proper person. Consent judgment pursuant 
to agreement between plaintiff and insured under automobile liability policy after 
insurer withdrew from defense held binding .on insurer. Insurer’s withdrawal of 
appearance to defend action against insurer under automobile policy and its letter to 
insured held not waiver of right to interfere after consent judgment. Lamarre v. 
Lamarre. (N. ; 
6161%4—Tudgment for injuries to janitress held not binding adjudication on employer’s 
liability insurer that janitress was not assured’s ‘“‘employee’’ at time of accident within 
policy excluding employees. Shapiro et al. v. Employers’ Liability Assurance Corpora- 
tion. (N. Y.) 1344 
6161%4—-Judgment against insured held conclusive in favor of person injured, as against lia- 
bility insurer under policy indemnifying against loss to motor bus operator, irrespective 
of equities between insured and insurer. Policy provision that no defense available 
to liability insurer as against insured bus line operator should be available as against 
insured’s judgment creditor renders judgment against insured conclusive against such 
defenses. American Fidelity & Casualty Co., Inc. v. Williams et al. (Tex.) 1313 
§ 617. JURISDICTION. 
617—Equitv court will retain jurisdiction until all matters involved in litigation are finally 
disposed of. Insurer suine for cancellation of policy on ground of fraud in procurement 
and to avoid vexatious litigation incident to assignment could have law actien on policy 
postponed until after determination of equity case. Lincoln Nat. Life Ins. Co. v. Pear- 
man et al. (U. S.) 11 
617—Equity has jurisdiction of insurer’s suit for cancellation of policy on ground of fraud 
before expiration of incontestable period. Jurisdiction in equity of insurer’s suit for 
cancellation of policy on ground of fraud was not lost because of subsequent suit at law 
on policy. Equity jurisdiction is not lost if. after filing of bill, and adequate legal remedy 
becomes available. New York Life Ins. Co. v. Seymour et al. (U. S.) 7 
617—District Court of Oregon may refuse jurisdiction of action against New York corpora- 
tions by citizens and residents of Germany on insurance policies issued and payable there. 
Heine v. New York Life Ins. Co. (U. S.) 
§ 618. VENUE. 
618—Action against domestic insurance corporation to recover disability benefits held not 
maintainable in county of insured’s residence, where contract was made and disability 
occurred elsewhere, and home office of companv located elsewhere was designated as place 
of payment in case of insured’s death. Burr v. Western States Life Ins. Co. 
(Cal.) oho Pace von ae cae ee 3 ..1116 
618—Suit to cancel life policv could not be maintained in county in which defendant did not 
reside and was not located when suit was commenced. Where cause was erroneously 
commenced in wrong local iurisdiction, court could not transf*r cause to county of 
defendant’s residence. Inter-Southern Life Ins. Co. v. Pierce. (Tenn.) 
618—Venue of suits against local mutual aid associations is controlled by general provisions 
of venue statute. Venue of action against local mutual aid association held fixed in county 
where certificate was delivered and injury suffered. Venue of action against local mutual 
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aid association held not affected by stipulation in application, by-laws, or certificates 
designed to fix venue different than under statute. In action against local mutual aid 
association, record on plea of privilege showed defendant had local agent in county where 
action was brought. Home Ben. Ass’n. v. Robbins. (Tex.) 

$ 619. SPECIAL STATUTORY LIMITATIONS. 

619—Statutes of “limitation’’? merely restrict period within 
asserted. Beneficiary’s cause of action under life policy accrued only on_ expiration 
of seven-year period from date of insured’s disappearance, where beneficiary was 
without information necessary to furnish proof of death. American Nat. Ins. Co. v. 
Hicks. (Tex.) : = aera : oid ate ks 

§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 

§ 621. TIME BEFORE ACTION CAN BE MAINTAINED. 

621—Fire policy entitled insurer to 60 days to determine whether it would pay loss and 
additional 60 days after award, in event of appraisement. Under policy entitling insurer 
to 60 pays to pay, award of appraisers’ suit within 60 days after award was premature, 
though policy required suit within 12 months after fire. Granite State Fire Ins. Co. 
v. Carpenter. (Ga.) .. e 
Suit for disability benefits in policy, precluding benefits unless insured was totally dis- 
abled for six months, commenced less than six months after disability commenced, held 
premature. Kiblinger v. American Nat. Ins. Co. (La.) : oe 

$: Gee. TIME WITHIN ACTION CAN BE MAINTAINED. 

(1). In general. 


which right of action may be 


622(1)—Limitation provision of original marine policy held incorporated in marine insurance 
certificate. Hart v. Automobile Ins. Co. of Hartford, Conn. (N. Y.) 
(3). Computation of period of limitations. 
622(3)—Action against liability insurer to recover amount of judgment for injuries brought 
within ninety days after payment of counsel fees, but over ninety days after pay- 
ment of judgment, held 
Corporation. 


; Bi cael attain 1344 
(4). 


Twelve month limitation for suing on fire policy held not to operate where parties 


entered into agreement for appraisal and proceeded pursuant thereto. Insurance Com- 
pany of North America v. Folds. (Ga.) 


§ 623. WAIVER OF LIMITATION. 
(3). By conduct inducing dela 


622(4) 


623(3)—Insurer held not entitled to benefit by agent’s promise of settlement thereby lulling 
insured into false sense of security, preventing suit ‘ within 
Fidelity Phoenix Fire Ins. Co. (N. J.) 


623(3)—Failure to bring action on accident 


one year. Higgins v. 
129 
policy within two years from arcident, 2s 
recuired by policy, did not constitute bar, where insurer did not deny liability under 
after two years and the postponing to bring suit was had at the request of the insurance 
company. Union Indemnity Co. v. Gaines. (Ohio.) 
§ 624. PARTIES. 
(2). Persons to whom policy is payable. 
624(2)—Conditional payment by two companies of entire fire loss to become absolute only 
on insured’s failure to recover from third company held not to preclude insured, suing 
third company, as not “real party in interest’. Queen Ins. Co. of America v. Myer 
Milling Co. (U. S.) ; ei 5 
(3). Mortgagors and mortgagees. 


624(3)—Insured, nothwithstanding indebtedness to mortgagees precluded insured’s right to 


share in proceeds of fire policy, held ‘real party in interest,’’ entitled to maintain action 
on policy. Under loss-payable clause in fire policy, insured and mortgagees held properly 


joined as plaintiffs in action on policy. Florea et al. v. Iowa State Ins. Co. (Mo.) 
625. PROCESS. 
627. AGAINST FOREIGN INSURANCE COMPANIES. 
(2). Service cn insurance commissioner or other official 
627 (2) 


Acknowledgment of service reciting service of petition on behalf of incurer by 
signed, attorney in fact, under act, 


sufficient. Sovereign Camp W. O. W. v. Sadler. (Ga.) 


under- 
signed by named insurance commissioner, held 
627(2)-—-Statute relating to service on foreign insurance associations held unconstitutional 


for failure of title to disclose change in law regulating time for answering. McIntyre 
v. Sovereign Camp W. O. W. (La.) 


627(2)—Process against foreign insurance company complying with Louisiana statute may 
be served on secretary of state, though cause of action arose outside state. Tusk v. Pacific 
Mutual Life Ins. Co. (U. S.) 


§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. FORM AND REQUISITES IN GENERAL. 
(1). In general. 

629(1)—Motion to dismiss because of pleadings and evidence do not authorize recovery is 
improper, where petition alleges case, though evidence does not sustain allegations; 
netition to recover benefits for total disability stated cause of action. Marchant v. 
New York Life Ins. Co. (Ga.) ; . 

629(1)—Complaint of insured’s judgment creditor held to state cause of action against auto- 
mobile liability insurer for collision damages on theory of issuance of undelivered insur- 
ance contract. Searle v. Southern Surety Co. of New York. (N. Y.) 

629(1)—Petition must be construed in connection with exhibits attached and referred to 
therein; petition, in action on fire policy, held sufficiently to allege value of property 
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destroyed as against general demurrer. Twin City Fire Ins. Co. v. First Nat. Bank 
of Marietta, Okla. (Okla.) . 356 
629(1)—When petition alleges insurance company has qualified to do business in Louisiana, 
it must be assumed that it complied with statute. Lusk v. Pacific Mutual Life Ins. 
Ca. CU. $2 
§ 633. —— TITLE OR INTEREST OF INSURED. 
633—Married woman, in action on fire policy covering house and furnishings, was not required 
to establish her separate ownership of separate household articles, where she alleged that 
value of property owned separately by her exceeded total insurance. Niagara Fire Ins. 
Co. v. Pool. (Tex.) . 153 
§ 634. ——- PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 
634(1)—Petition on policy requiring monthly premiums payable in advance, not alleging 
policy was maintained in force by payment or otherwise, held insufficient. Newman v. 
Benefit Assn. of Railway Employees. (Ga.) . 
(2). Conditions as to notice and proof of loss. 
634(2)—Allegations of declaration in suit on fire policy, if sustained by proof, held suffi- 
cient to present question for jury whether insurer waived formal proof of loss. Daniel 
et al. v. Fireman’s Fund Ins. Co. (U. S.) ........ Sei ae 1189 
§ 635. —— LOSS AND CAUSE THEREOF. 
635—Petition on policy indemnifying against injury by external, violent, and_ accidental 
means, alleging only insured met death by drowning, held sufficient. Newman v. 
Benefit Assn. of Railway Employees. (Ga.) 
Petition alleging insured became disabled from injury or disease originating after 
issuance of policy stated for recovery of disability insurance; word “‘permanent”’’ within 
disability policy does not always mean forever, but is to be construed according to its 
nature and relation to subject-matter. Adamson v. Metropolitan Life Ins. Co. (Ga.)..1127 
635—Petition containing description of accident resulting in insured’s death held to exclude 
such accidents as policy specially excluded. Washington oe National Ins. Co. v. 
Williams et al. (Tex.) .. ears wea 1033 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. 
640(1)—-While answer to libel should state respondents’ claims in sufficient detail to keep 
eviderce within reasonable bounds, court cannot require more detailed answer than 
Supreme Court rules require. Answer containing general denials of each allegation 
of libel in general average, denials of information sufficient to form belief, and denials 
on information and belief, held sufficient. United States v. St. Paul Fire & Marine 
Ine. Co. a 6. G) .: same at eyes 3 Seat .1247 
(2). Avoidance and forfeiture. 
640(2)—-Insurer’s pleas to action on policy that insured had disease materially increasing 
risk of loss, but not alleging fraud 1s required by incontestable clause, held insufficient. 
Independent Life Ins. Co. v. Carroll (Ala.) 20 
640(2)—-Pleas setting up provision that insured, when policy is delivered, must be in sound 
health, held demurrable, because not alleging actual fraud which, under policy, was 
prerequisite to contest. Independent Life Ins. Co. v. Vann. (Ala.)" 
640(2)—In beneficiary’s action on life policy, defendant’s plea setting up defense ‘of non- 
payment of first premium held insufficient. Insurer’s defensive plea in beneficiary’s action 
on life policy, not averring that rules and rezulations of insurer were condition precedent 
to delivery of policy held insufficient. Lincoln Reserve Life Ins. Co. v. Fowler. (Ala.) 
(3). Loss and cause thereof. 
640(3)—Plea alleging limitation if insured’s death was caused by pregnancy on issuance 
of policy stated valid defense. Life & Casualty Ins. Co. of Tennessee v. Robinette. 


(Fla.) ve at Le ; ; 
(4). Notice and proofs of loss. 1124 
640(4)—Insurer could not defeat recovery of sick benefits for failure to give required notice 
where not pleading failure of any policy requirement. National Benev. Soc. v. Price 
(Tex.) tees 409 
§ 641. REPLICATION OR REPLY AND SU RSE QU ENT PLEADINGS. 
(1). In general. 
641(1)—Motion during trial to amend pleadings in manner at variance with issue framed by 
pleadings is within trial court’s discretion. Charlton v. Jersey Mutual Casualty fr 
&. (hh : 
(2). Estoppel and waiver. 
641(2)—Replication alleging insurer’s acceptance of premium after its due date held suffi- 
cient pleading of estoppel to — unconditional acceptance. Reliance Life Ins. Co. 
v. Wolverton. (Colo.) ake 
§ 644. BI'TT, OF PARTICUL ARS. 
644—Insured’ s executrix, though not entitled to know physicians, was entitled to know disease 
insurer claimed insured had and concealed in application. Insured’s executrix, though 
not entitled to know physicians, was entitled to know, by bill of particulars, disease for 
which insured was treated during period mentioned in application. Dunst v. Standard 
Acc. Ins. Co. of Detroit, Mich. (N. Y.) 
644—Request for order requiring more particular statement of fire loss Ww? wae suing 
on policy must be seasonably made. Stone v. Safe Ins. Co. (W. Va.) 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—Where concealment of insured’s ill health at time insurer accepted overdue pre- 
miums was neither pleaded nor proved, concealment could not be relied on as defense. 
Reliance Life Ins. Co. v. Wolverton. (Colo.) ... 1121 
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645(2)—Insured, suing for benefits under group accident policy, had burden to allege and 
price right to recover under policy. Prudential Ins. Co. v. Sanders. (Ind.) 
645(2)—Insurer’s special defense that only one-half of face value of policies were payable 
under condition of policies must fail in absence of evidence supporting it. England v. 
First National Life Ins. Co. (La.) . fateh 
(3). Evidence admissible under pleadings. 
645(3)—Breaches of warranty and false statements in application for fire policy must be 
pleaded to be available as defense. Holyfield v. Farmers’ Alliance Ins. Co. (Kan.) 1209 
645(3)—-Evidence of insurer’s agents’ practice in collecting premiums held properly ad- 
mitted without being pleaded. Bigalke v. Mutual Life Ins. Co. of Baltimore. (Mo.) 1147 
645(3)—Affidavit of defense, in action based on fire policy, held to sufficiently plead appraisal 
agreement and award, permitting proof of such defense. Isaac vy. Donegal & Conoy 


392 


894 


Mut. Fire Ins. Co. (Pa.) 
§ 646. PRESUMPTIONS, AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Insured, in action on fire policy, must show insurable interest 
Girard Fire & Marine Ins. Co. v. Gunn. (Ala.) ‘ 
646(1)-—In suit on fire policy, burden rests on insurer to establish by preponderance of evi- 
dence only facts on which relief from its obligations is predicated. Catalanotto 
Minneapolis Fire & Marine Ins. Co. (Ky.) ; chee 7 
646(1)—Third person can only sue automobile liability insurer if policy was in full effect 
at time of accident, and must establish such fact. Searle v. Southern Surety Co. of 
New York. (N. Y.) Sai es POPP LT ee eT OTe ¥s awit ; 
646(1)—Where insured left state with no intention of returning, proof of absence from 
new domicile would be necessary to support presumption of death. American National 
Ins. Co., v. Garcia. (Tex.) : 
646(1)—To recover on policy beneficiary must establish that premiums were kept up, that 
parties agreed on reinstatement of policy, or that insurer was estopned 
policy was in force. Stinton v. Business Men’s Accident Assn. (U. S.) 
646(1)—In action on life policy, insurer had burden to sustain defense that policy was 
wagering contract. Pacific Mut. Life Ins. Co. of California v. Henderson. (U. S.) 
646(1)—Fact of issuance of accident policy gives rise to presumption that insured was of 
sound mind. Guaranty Trust Co. v. Continental Life Ins. Co. (Wash.) 
(2). Avoidance and forfeiture—Insurance of property. 
646(2)—Under policy, burden was on insurer to establish insured’s fraud or false swearing, 
touching matters relating to fine arts insurance or subject thereof. Sun Ins. Office, Ltd. 
of London vy. Mallick. (Md.) eee 
646(2)—Insurer has burden to show causal relation between breach of condition of fire 
policy and loss. Township Board of Hillman Tp. et al. v. Empire Mut. Fire Ins. 
Co. of Michigan. (Mich.) : Kate : eit y 
646(2)—Knowingly making false representation, with intent that it shall be acted on, raises 
inference of necessaary fraudulent intent which, under statute, forfeits fire insurance. 
Fink et al. v. LaCrosse Mut. Fire Ins. Co. (Wis.) 
(3). Life and accident insurance. 
646(3)—RBurden was on insurer to show that insured was not in sovnd health when policy 
was delivered. National Life & Accident Ins. Co. v. Doman. (Tex.) 
646(3)—Insurer had burden of proving insurance contract was forfeited for false representa- 
tions in health certificate. Winters Mut. Aid Ass’n. Circle No. 2 v. Reddin. (Tex.) 
(4). Payment of premiums. 
646(4)—After issuance and delivery of accident policy, insurer has burden of showing non- 
payment of subsequent premium. Pilot Life Ins. Co. v. Hawkins. (Ala.) 
646(4)—Beneficiaries suing on life policy must show premiums were paid as alleged 
insurer denied payment before policy lapsed. National Benefit Life Ins. Co. v. H 
et al. (Ark.) a Nn ote Raikes sbatech aad tre aoe 
646(4)—Burden of proving valid assessment under mutual hail insurance policy was on insurer. 
Where insured tacitly admitted validity of assessment, it may be presumed insurer could and 
would made formal proof, if not for tacit admission. Good v. Farmers Mutual Hail 
Ins. Assn. of Iowa. (S. D.) Lis Mccain Bi ave aie wren dst neds : 
(5). Estoppel and waiver as to avoidance or forfeiture. anger) 5 
646(5)—Burden of proving waiver of proof of loss is on insured. Struble v. National Liberty 
Ins. Co. of America. (Mich.) ee pesmi m ; 
(6). Risk and cavse of loss in general. ea 4g 
646(6)—Burden of proof held on defendant driver and on intervening insurer to establish 
guest’s contributory negligence. Neuman v. Eddy. (Ia.) : 
646(6)—Insurer had burden of ‘proving that disease causing death was peculiar to women 
within exception in life policy. Scott v, Continental Life Ins. Co. (Ia.) 7 
646(6)—Under accident policy excluding injuries while on railroad tracks in violation of 
statute or railroad regulation, insurer had _ burden of establishing violation. Under 
accident policy excluding injuries while unlawfully on railroad tracks, insurer, not proving 
such unlawfulness, held liable where insured was struck by train when near highway 
crossing. Dillon v. Life & Casualty Ins. Co. of Tenn. (I,a.) vias a 795 


646(6)—In action on accident policy, burden held on beneficiary to show by evidence insurer 
is liable under policy. Jones v. Life & Casualty Co. of Tennessee. (N. C.) 
646(6)—Beneficiaries had burden of proving that death of insured was not due to any causes 


excepted in accident policy. Washington Fidelity National Ins. Co. v. Williams et al. 
(Tex.) ; : 


364 


or extent thereof. 


Vv. 


from denying 


‘where 
Hickman 


406 


1033 


646(6)—Libelant suing on marine policy for cargo damage had burden to show damage was 
occasioned by peril of sea and was covered by policy. Libelant 


must prove loss was 
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covered by policy, though insurance company pleaded defenses in amplification of denial 
of liability. Kelly, Weber & Co. Ltd. v. Franklin Fire Ins. Co. (U. S.) 

646(6)—Burden was on plaintiff in action on accident policy to prove that insured’s 
death resulted solely from accident. Ryan v. Continental Casualty Co. (U. S.) 2 

646(6)—Recovery under automobile theft policy necessitates affirmative proof that wrong- 
doer, at or subsequent at time of taking, had intent to steal. La Motte v. Retail 
Hardware Mutual Fire Ins. Co. of Minnesota. (Wis.) 

(7). —— Suicide. ; 

646(7)—Plaintiff attempting to show death of insured “resulted from bodily injury * * 
solely through external, violent and accidental means,’’ within policy clause providing 
double indemnity in such cases, has burden of satisfying jury that insured’s death 
did not result from suicide. Protective Life Ins. Co. v. Swink. (Ala.) 1098 

646(7)—-Where issue was whether insured shot himself accidentally or intentionally, there 
was no presumption it was accidental. Burden of making out whole case was properly 
placed on plaintiff suing on life policy involving issue of suicide. Massachusetts Mut. 
Life Ins. Co. v. Bush. (Ky.) 

646(7)—-In action on life policy, burden was on insurer to establish defense of suicide ‘by 
insured. In action on ey policy, ee is against suicide. Swofford v. Life Ins. 
Co. of Virginia. (S. os 

(8). Extent of oe and liability “of insurer. 

646(8)—Plaintiff suing on policy containing provision for double indemn'ty for accidental 
death had burden of proving death was caused by external, violent and accidental means. 
Where insured’s death is shown as result of external and violent means and issue is whether 
it was due to accident or suicide, presumption is in favor of accident. Presumption 
again insured’s suicide must give way to evidence to contrary, pointine to suicide with 
such certainty as to preclude any other reasonable hypothesis. Nichols v. New York 
Life Ins. Co. (Mont.) ; 174 

646(8)—No presumption of permanency of insured’s liability arose under life policy, 
where insured was not permanently disabled when he presented claim. Mackenzie v. 
Equitable Life Assur. Soc. of the United States. (N. Y.) ei 1161 

646(8)—Burden is upon beneficiary suing on life policy to show death resulted from bodily 
injury within double indemnity provision. Lincoln Nat. Life Ins. Co. v. Erictson. (U. S.) 3 

646(8)—Beneficiary seeking to recover under double indemnity provision of life policy on 
ground death resulted solely from external, violent, and accidental means has burden 
of proof. Inference arises from fact of death through external and violent means 
that death was accidental within double indemnity provision of life policy. Missouri 
State Life Ins. Co. v. Roper. (U. S.) 

§ 647. ADMISSIBILITY OF EVIDENCE. 

647—-In absence of identification and notice to produce originals, copies of letters by in- 
surer’s general agent and secretary, not shown to be carbon copies, held inadmissible. 
Union Cent. Life Ins. Co. v. Mendenhall et al. (Ark.) eter a : 1107 


647—In action on fire policies, wherein insurers contended insured burned property, admitting 
evidence establishing insured’s good character, when not attacked, held error. Northern 
Assur. Co. v. Griffin. (Ky.) vase oe eee rae Bi 

647—General objection overruled will not he considered by ‘Supreme Court unless there 
appears no purpose for which evidence was admissible. General objections held insuffi- 
cient to raise question of incompetency of evidence establishing matter in avoidance of 
defensive matter because written notice was not filed. Sylvania Ins. Co. v. Simmons. 

1ss 

647—Circumstances of particular case . determine whether witness may use memorandum to 
state details of items set out from recollection. Opinions should never be_ received 
in evidence, if facts can be ascertained and made intelligible to jury. In action 
against mutual company on fire policy permitting plaintiff to read to jury memorandum, 
showing items of loss, written down from recollection, held not error. Stone v. Safe 
Ins. Co. (W. Va.) 

§ 648. —— IN GENERAL. 

648—Excluding evidence that notice of cancellation of taxicab liability policy was filed with 
municipal clerk held harmless, in view of failure to prove filing with commissioner of 
motor vehicles required by policy. Charlton v. Jersey Mutual Casualty Ins. Co. (N. J.) 

(1). In general. 

648(1)—Evidence that defendant’s agent issuing fire policy knew insured premises were used 
for cooking held properly admitted to explain condition of policy and rates. National 
Ben Franklin Fire Ins. Co. v. Snider. (Ala.) Ee 

648(1)—In suit on policy indemnifying plaintiff against ‘loss of job by discharge, testi- 
mony whether failure to submit personal injury claims for settlement was customary 
ground for dismissal held properly excluded. McKimmy v. Conductors’ Protective 
Assur. Co. (Mich.) ‘ ee 7 

648(1)—Hearsay statements received by physician conducting post mortem " examination 


held incompetent in action on life policy. Bullock v. New York Life Ins. Co. (Minn.) 489 
(2). Subject matter included. 


648(2)—Admissibility of statements as part of res gestae should largely be left to trial court’s 
determination under circumstances of particular case. Standard Accident Ins. Co. 
Baker. (Okla.) <e 
§ 651. POLICY OR OTHER CONTRACT. 
(3). Admissibility of policy in evidence. 
651(3)—In beneficiary’s action upon life policy, admitting policy after plaintiff had made out 
prima facie case held not error. Lincoln Reserve Life Ins. Co. v. Fowler. (Ala.) 


1419 


713 


749 


Vv. 
186 





Topical Index 


§ 653. INTEREST OR TITLE OF INSURED. 
653—Testimony of general knowledge concerning deed to witness’ wife to show nature of 
title of insured holding under witness’ wife held properly excluded as immaterial. North 
River Ins. Co. v. Belcher. (Va.) 
§ 654%. - PAYMENT OF PREMIUMS. 
6544%4—Where authority of insurer’s agent was in parol, it was competent, as tending to show 
that the insured had actually paid the premiums, to ask agent whether it was his custom 
to deliver receipts for premiums on policy before receiving money. Permitting insurer’s 
agent, whose authority rested in parol, to testify that he received first premium on 
accident policy and reported to insurer in his regular remittance held not error. Agent’s 
testimony that he had 60 days in which to remit premiums held admissible as explanatory 
of evidence regarding agent’s reports and regular remittance of premiums to insurer. 
Agent’s testimony that he had authority to take premiums at time insured was killed 
held admissible as explanatory of evidence regarding agent’s remittance of premiums to 
insurer. Pilot Life Ins. Co. v. Hawkins. (Ala.) Seoiag . 787 
654%4—In absence of reason for insurer’s failure to produce original card, which was best 
evidence, showing payment of premiums, photostatic copy held inadmissible. Union 
Cent. Life Ins. Co. v. Mendenhall et al. (Ark.) vale 1107 
654%4—Beneficiary suing for amount of life policy held properly permitted to testify that all 
premiums due had been paid. Metropolitan Life Ins. Co. v. Scarboro. (Ga.) 889 
6541%4—“Receipt” is written acknowledgment of payment, and therefore evidence of payment. 
Receipt is subject to explanation, correction, and contradiction. 
v. Seifris. (U. S.) . 865 
§ 655. - FRAUD OR MISREPRESENTATION. 
(1). Insurance of property. 
655(1)—In action on fire policy, rejection of proof that plaintiff procuring indorsement of 
purchaser’s interest, had represented such purchaser in actions against insurance com- 
panies and on trial for conspiracy to defraud insurance companies, and that purchaser 
had been convicted on that charge, held reversible error. Sebring v. Fidelity Phenix Fire 
in. (5. tee 
(2). Wife and accident insurance. 
655(2)—Insurer cannot adduce evidence of insured’s misrepresentation regarding health other 
than written application, which must either be embodied in, or annexed to, policy. 
Williams v. Unity Industrial Life Ins. Co. Inc. (La.) ave a G ba ARS 3 
655(2)—Evidence that assured truthfully answered questions of insurer’s medical ex- 
aminer and that errors and omissions were due to examiner’s failure to correctly 
record answers held competent, in action on life policy. Bullock v. New York Life 
Ins. Co. (Minn.) a , 
655(2)—Evidence that assured falsely denied pregnancy in application held inadmissible, 
where application was not attached to policy. First Texas Prudential Ins. Co. v. Pedigo 
et al. (Tex.) ; ; 
655(2)—In action on life policy delivered October, 1928, 
death in January, 1929, was not result from emphysema which insured had April, 1928, 
held admissible. In action on life policy, physician’s testimony that heart failure which 
caused insured’s death in January, 1929, could have arisen after October 1, 1928, date 
life policy was delivered, held admissible. National Life & Acc. Ins. Co. v. Doman. (Tex.) 
§ 658 LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 
658—Evidence showing property, allegedly willfully burned by insured, was subject to mortgage 
and amount thereof, held competent on notice. That property, allegedly willfully burned 
by insured was mortgaged, held competent, as showing insured’s pecuniary interest. That 
insured’s property, on previous occasion, had burned shortly after issuance of fire insur- 
ance, was inadmissible without previous fire was fraudulent. Great American Ins. Co. 
v. Dover. (Ala.) ree Son 
658—Where defense in suit on fire policy 
admissible. Catalanotto v. Minneapolis Fire & Marine Ins. Co. (La.) 
§ 659. - DEATH OF OR INJURY TO PERSON INSURED AND CAUSE THERE- 
OF. 
(2). Suicide. 
659(2)—Evidence of denial, of discharge of insured from prison, offered to show motive 
for suicide precluding recovery on policy, was properly excluded, where evidence showed 
insured was recaptured and died in prison. American Nat. Ins. Co. v. Anderson. 
(Ga.) ed cwcae ; Sakae eee 
659(2)—Excluding authenticated copy of attendin 
insured’s death resulted from self-inflicted gunshot wound held error. Massachusetts 
Mut. Life Ins. Co. v. Bush. (Ky.) 713 
659(2)—In action on life policy, coroner’s 
that insured committed suicide. Swofford v. Life Ins. Co. of Virginia. 


$ 660. —— VALUATION OF PROPERTY. 

660—Original cost of improvements and value at time of fire held admissible on question 
of loss from insured’s deprivation thereof for last two years of lease; in insured 
lessee’s action on fire policy covering improvements and betterments, location of prem- 
ises as affecting rental value held properly received; evidence of profitable arrange- 
ment between insured lessee and sublessee at time of fire held properly received in 
action on fire policy covering improvements and betterments; admitting testimony 
respecting average monthly sales made by insured lessee during lease period prior to 
fire held not to require reversal. Harrington v. Agricultural Ins. Co. of Watertown 
et al. (Minn.) 
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§ 661. AMOUNT OF LOSS. 


661.—Evidence as to actual cost of repairs is competent, in action on fire policy, as throwing 
some light on question of value after fire. Estimates of contractors secured by insured 
and furnished to insurer as basis for settlement under fire policy held properly ad- 
mitted. Owner contracting for restoration of building, including remodeling, was erron- 
eously permitted, in action on fire policy, to apportion costs. Evidence of contractor 
keeping separate account of cost of material made necessary by fire damage was com- 
petent as element in determining value after fire, in suit on fire policy. Itemized 
statements of necessary roairs were admissible in action on fire policy as proof of facts 
presented to insurer in support of contention made concerning estimate. Johnstone 
et ux. v. Home Ins. Co. of New York (Mo.} 

661—Where plaintiff estimated his hail loss at 12 per cent. of crop, it was ‘not etror to permit 
him to state that 12 per cent. of face of policy would be $600. Insurance Co. of North 

America v. Mathers. (Tex.) 

Any competent evidence which tends to show extent of loss is admissible in action 
against farm mutual insurance company on e icy which does not specify manner of 
proving loss. Stone v. Safe Ins. Co. (W. Va.) 539 

§ 664. ESTOPPEL OR WAIVER. 
664—Offer of settlement under automobile theft insurance policy held admissible, to be con- 
sidered with other evidence solely on question of waiver of proofs of loss. Indemnity 

Company of America vy. Pugh. (Ala.) ‘ 

664—-Evidence that insurer kept money paid on overdue premiums in suspense account pend- 
ing insured’s furnishing of health certificate held properly excluded, there being no 
evidence that insured was apprised of such fact. Reliance Life Ins. Co. v. Wolverton. 

(Colo.) ; ; a wise a Ras Rake ‘ 

664—Testimony showing conversations between insured and insurer’s agent after sixty- day 
period within which to file proofs of loss held incompetent to establish waiver within 

sixty-day period. Fray v. National Fire Ins. Co. of Hartford. (lIIll.) 307 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—In action on accident policy, introduction of policy makes out prima facie 

Pilot Life Ins. Co. v. Hawkins. (Ala.) ; eee ; ; 

665(1)—In suit on fire policy, burden rests on insurer to establish by preponderance of 

evidence only facts on which relief from its obligations is aeaneiens Catalanotto v. 
Minneapolis Fire & Marine Ins. Co. (Ky.) 

665(1)—Beneficiary introducing life policy made out prima facie case, in view of insurer’s 
admission respecting issuance of policy. England v. First National Life Ins. Co. (La.) 

665(1)—In suit to enforce liability under automobile liability policy, evidence justified finding 
that taxicab involved was asset of insured owner’s estate at time of accident, and thag 
driver was operating it with administrator’s consent. Hobbs v. Cunningham et al. (Mass.) 

665(1)—Sufficiency of evidence is determined by application of rules laid down in charge, 
where instructions are not objected to, sufficiency of evidence will not be considered 
with reference to instructions, where record conclusively shows prevailing party is not 
entitled to recover. Bullock v. New York Life Ins. Co. (Minn.) 

665(1)—In action on fire policy, evidence held to support finding of willful and vexatious 
delay by insurer, warranting statutory penalty and attorney’s fees. Florea et al. v. 
Iowa State Ins. Co. (Mo.) 

665(1)-—Verdict reasonably supported by evidence will not be reversed on 
iency of evidence. Standard Accident Ins. Co. v. Baker. (Okla.) 

665(1)—Evidence in married woman’s action on fire policy justified finding that house furnish- 
ings in value exceeding amount of policy were her separate property. Niagara Fire 

Ins. Co. v. Pool. (Tex.) 

665(1)—Insurer’s acknowledgment that first premium was paid by insured made out prima 
facie case for his estate in action on policy, where defense was that policy was wagering 
contract. Pacific Mut. Life Ins. Co. of California v. Henderson. (U. S.) 
(2). The contract. 
665(2)—Evidence that policy was issued to agent for delivery to insured and that insured 
paid premium installment authorized inference that contract of insurance was consummated. 

Evidence of insured’s statement that he would not pay premium note unless policy was 
delivered did not show special agreement to deliver before pene became valid. Home 
Ins. Co. v. Parks. (Ga.) 

665(2)—Delivery of policy to insured was "prima facie evidence of its effective execution. 
Milan County Mutual Life & Accident Assn. v. Parker. (Tex.) 
(3). Avoidance and forfeiture. 
665(3)—Evidence sustained finding insured, suffering from ulcerated stomach, did not per- 
petrate actual or intended fraud; nature of malady being disclosed only by autopsy. 
That insured was taken to hospital did not constitute prima facie serious malady, 
making him guilty of actual or intended fraud in ee policy. soe IcaneE Life 


Ins. Co. v. Vann. (Ala.) 


665(3)—Receipts for premiums on accident octey held prima Seats evidence of payment, 
which could be explained or denied. Pilot Life Ins. Co. v. Hawkins. (Ala.) 


665(3)—Life policy introduced in evidence containing receipt for first premium held to auke 
out prima facie case on issue of payment of first premium. Lincoln Reserve Life Ins. 
Co. v. Fowler. (Ala.) 

665 (3)—Evidence raised inference that mortgage lien on merchandise and fixtures inadvertently 
inserted in mortgage was released by oral agreement of parties before issuance of fire 
policy which was unaffected thereby. National Ben Franklin Fire Ins. Co. v. Snider. 
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665(3)—Evidence showed that insured failed to keep and produce books and yearly inven- 
tories, required by iron safe clause in fire policy, precluding recovery for loss. Insurance 
Co. of North America v. Miles. (Ala.) 

665(3)—Proof that insured executed premium note held ineffectual to prove payment of 
premium last due on life policy, where testimony showed note was for prior premium. 
National Benefit Life Ins. Co. v. Hickman et al. (Ark.) 

665(3)—Testimony by beneficiary to payment of all premiums due on life policy supported 
directed verdict for beneficiary. Metropolitan Life Ins. Co. v. Scarboro. (Ga.) 889 

665(3)—Evidence did not show conclusively that application for life insurance intentionally 
misstated prior treatments, and that failure to disclose prior treatments was misstate- 
ment of fact material to risk. Metropolitan Life Ins. Co. v. Busby. (Ga.) 1140 

665(3)—Insured’s ‘testimony that to his best recollection tenant moved out two or three 
weeks before fire established, prima facie, defense to fire policy that premises were 
unoccupied for ten days. Aitna Ins. Co. v. Trimmier et al. (Ga.) 5 eee sleaa eee 

665(3)—Finding in favor of beneficiary suing on life policy on question of truth of state- 
ments by insured, material to risk, in application, held flagrantly against weight of 
evidence. National Life & Accident Ins. Co. v. Etter. (Ky.) . 

665(3)—In action by guest against driver for personal injuries, in which insurer intervened, 
evidence held not to establish that guest and insured colluded to establish liability. 
Neuman v. Eddy. (La.) : ae 

665(3)—In action on life policy which had lapsed, evidence held insufficient to sustain de- 
fense that revival was secured by substitution of another person for examination. 
Braxton v. Unity Industrial Life Ins. Co. (La.) 

665(3)—Evidence held to support finding that assured under accident policy at time au- 
tomobile struck balustrade of bridge, resulting in death, was intoxicated thereby war- 
ranting recovery by beneficiary. Swope v. Federal Surety Co. (La.) 

665(3)—In action on fire policy, finding that insured building at time of fire was not un- 
occupied within stipulation in policy held supported by substantial evidence. Finding 
that insured was sole and unconditional owner of insured property at time of fire, as 
required by policy, held supported by substantial evidence. Florea et al. v. Iowa State 
Ins. Co. (Mo.) : aienace ‘ 

665(3)—Evidence held to establish fraud in proving value of furniture destroved by fire 
hence policy by its terms was void, even if property had such value. Moreau v. Palatine 
Ins. Co. of London. (N. H.) . ae dis oe ri 122 

665(3)—Testimony that deceased had slightly enlarged prostate gland and heart did not 
show treatment for “disease” or “heart trouble,” as respects misrepresentations in 
application for policy. Lytwyn v. John Hancock Mut. Life Ins. Co. of Boston, Mass. 
(N. Y.) ; aie 

665(3)—Insurer policy. 
Good v. Farmers Mutual Hail Ins. Assn. of Iowa. (S. D.) See Es 

665(3)—Fraud in action on policy must be established by preponderance of clear and satis- 
factory evidence. College Silk "Throwing Co. v. American Credit & Indemnity Co. 
(U. S.) se ; sarong EF ia 

665(3)—Evidence established that insured at time policy issued was afflicted with disease 
afterward made basis of claim for disability, and fraudulently concealed material facts 
with respect thereto. Peoria Life Ins. Co. v. Smith et al. (U. S.). S sieehace sieiorts ee 

665(3)—In action on automobile indemnity policy, evidence showed there was no change of 
interest, which, under terms, would forfeit policy. Royal Indemnity Co. v. Hook. (Va.) 1325 

665(3)—Evidence sustained finding that premiums on group insurance were deducted from 
employee’s wages, entitling him to disability benefits for injury. Somog v. West 
Virginia & Kentucky Ins. Agency. (W. Va.)....... oll 1277 

665(3)—Evidence showed insured knowingly and willfully r 
fire insurance policy with intention to mislead insurer, thereby forfeiting insurance. 
et al. v. LaCrosse Mut. Fire Ins. Co. (Wis.) . 764 

(4). Loss and liability of insurer in general. 

665(4)—Evidence warranted finding of total permanent disability within policy, insured being 
unable to perform customary duties of his truck and produce business. tna Life Ins. 
Co. v. Spencer. (Ark.) ; Sa eee dea pee high ade nt meth 

665(4)—-Finding that word “merchandise” in policy indemnifying store against loss from 
interior robbery included fur coats held justified. Kaplan v. United States Fidelity & 
Guaranty Co.  (IIl.) ane ... 1061 


665(4)—Circumstantial evidence, admitted to establish fraudulent fire in suit on fire policy, 
must do more than throw mere suspicion on insured. Evidence in action on fire policy 
held to support finding that insured was responsible for destruction of property. Catalan- 
otto v. Minneapolis Fire & Marine Irfs. Co. (La.) 


665(4)—Whether insured’s ailment was one for health insurer assumed no liability under 
terms of policy held question for jury evidence warranted finding that sickness for 
which insured sought recovery under death nolicy was not a venereal disease excluded 
by policy; physician‘s report as to insured’s ailment, even if constituting admission against 
interest, could be contradicted in action by insured on health policy. Cooper v. Progressive 
Assur. Co. (Minn.) 


665(4)—Verdict finding loss nearly twice amount of costs of restoration held contrary to 
evidence and law under circumstances. Harrington v. Agricultural Ins. Co. of Water- 
CON. Se Mh, ID ce eae nafs 

665(4)—Fact that front part of truck pulling trailer struck third party’s automobile held 
not to negative facts showing causal connection between accident and use of combined 


trailer and truck heavily loaded under indemnity covering only truck. Maryland 
Casualty Co. v. Adams. (Miss.) 
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665(4)—Evidence held to support finding that diamond was feloniously stolen within burglary 
and theft policy, and therefore finding was conclusive on appeal. Lewis v. Continental 
Casualty Co. (Ore.) 

665(4)—Insured held to have proved that loss from flattening and weighing of acid phosphate 
bags, following grounding of vessel, resulted from ‘“‘peril of sea’’ within policy. Kelly, 
Weber & Co. Ltd. v. Franklin Fire Ins. Co. (U. S.) 142 

665(4)—Evidence as to value of stolen rings held insufficient to warrant recovery on 
insurance policy. Central Surety & Ins. Co. v. Davidson. (U. §S.)... ae <a 

665(4)—Evidence held sufficient to show theft precluding recovery on policy, where auto- 
mobile, taken by nephew for joy ride without insured’s consent, was being returned 
when accident occurred. La Motte v. Retail Hardware Mutual Fire Ins. Co. of 
Minnesota. (Wis.) . 611 

(5). ——- Life and accident insurance. 

665(5)—Evidence held to justify finding that automobile driven by insured ran off ferry 
because of defective brakes, disabling automobile within accident policy. Yoshie Maeda 
v. Sierra Nevada Life & Casualty Co. (Cal.) .... ; : \ 

665(5)—Eyidence that injury disable insured from performing subst: antially all his customary 
duties authorize finding of “total disability’ defined as injury preventing insured from 
engaging in any occupation. Evidence that injury disabled insured from performing 
practically any of duties of his various pursuits, though able to perform portion of duties, 
authorized finding of total disability. Marchant v. New York Life Ins. Co. (Ga.) 164 

665(5)—Proofs of death constitute prima facie evidence of facts stated, and are conclusive 
against beneficiary, when unexplained. American Nat. Ins. Co. v. Anderson. (Ga.)..1129 

665(5)—Where insured, who had been riding on platform of road grader, was found lying 
in road and grader was shown to have struck rock, deduction that insured was riding in 
vehicle and thrown therefrom at time of accident held authorized. Sant v. Continental 
Life Ins. Co. (Idaho.) 

665(5)—Evidence held insufficient to show insured under group, accident policy lost sight of 
eye solely through accidental means within ninety days of accident. Prudential Ins. Co. 
v. Sanders. (Ind.) ; ; i ha Sad 

665(5)—Evidence in action on accident policy held to sustain finding that insured was 
entitled to indemnity for four months’ disability. Great Northern Casualty Co. 
v. McCollough. (Ind.) : a tamer ethiata ones : 

665(5)—Finding that insured was totally disabled within policy providing for disability 
benefits held not against weight of evidence. Kurth v. Continental Life Ins. Co. (la.) 

665(5)—Evidence held to show insured lost sight of both eyes within policy excluding benefit 
for loss of sight. Standard Accident Ins. Co. v. Bailey. (Ky.) 

665(5)—-Evidence held to show insured was aggressor at shooting and precipitated difficulty 
resulting in death, precluding recovery under double indemnity provision of life policy 
for accidental death. Franchebois v. New York Life Ins. Co. (La.) 

665(5)—Evidence held not to show that fibroma of uterus was disease peculiar to women, 
within exception of life policy. Scott v. Continental Life Ins. Co. (La.) 

665(5)—Evidence showed aneurism existing before fall by insured caused death and that 
accident, if contributing to death, was not independent cause thereof within accident 
policy. Kirkwood v. London & Lancashire Indemnity Co. of America. (La.) 

665(8)- Evidence sustained finding that insured’s drowning occurred at bathing beach where 
life guard was regularly stationed, within accident policy; whether owner of farm border- 
ing on lake, who rented out boats and bathing suits and remained at beach when persons 
were bathing, was regularly stationed life guard within accident life policy, held for 
jury; language of coverage of accident life policy must be construed in insured’s favor. 
Lohstreter v. Federal Life Ins. Co. (Minn.) 800 

665(5)—Evidence held not to show that insured was killed by accidental discharge of shotgun 
handled by him while in dazed condition caused by injury resulting from accidental 
wrecking of automobile. Harding v. Federal Life Ins. Co. (Mo.) 1019 

665(5)—Evidence in action by injured persons — liability insurer sufficiently identified 
autocab which caused accident. Migatz et ux. Jersey Mut. Casualty Ins. Co. (N. J.). 1298 

665(5)—Absence of substantial evidence that dun ased condition of vertebrae and bodily in- 
firmity did not contribute to disability required reversal after verdict for insured. 
Naseef v. Metropolitan Life Ins. Co. (nN. ¥.) 405 

665(5)—In action on accident policy, evidence held to justify ‘findine insured died from bodily 
injuries caused by accidental means. Union Indemnity Co. v. Gaines. (Ohio.) ’ 184 

665(5)—That insured textile employee lived on farm until age of 16, did not show he was 
“trained” in farming, so as to preclude recovery on group policy when disabled from per- 
forming textile work. Greshman v. Atna Life Ins. Co. (S. C.) . ag tf 

665(5)—Showing requisite to recovery under “permanent” total disability clause need net be 
absolute. Metropolitan Life Ins. Co. v. Noe. (Tenn.) 

665(5)—Evidence that insured was employed as barber, as indicated in insurance con- 
tract, and received injuries when so employed made prima facie case for recovery of 
indemnity against total disability to follow occupation as barber. Winters Mut. Aid 
Ass’n. Circle No. 2 v. Reddin. (Texas) 

665(5)—Evidence in action on accident policy supported finding that insured received injury 
causing death through external and accidental means while repairing automobile. Wash- 
ington Fidelity National Ins. Co. v. Williams et al. (Tex.) 


665(5)—Evidence in action on life policy held insufficient to show death resulting from bodily 
injury, effected directly by accidental means within double indemnity provision. Lincoln 


Nat. Life Ins. Co. v. Erickson. (U. S.) 


665(5)—Evidence showed death of insured was caused by “accidental means” within life policy. 
7Btna Life Ins. Co. v. Gallaway. (U. S.) 
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665(5)—Evidence sustained finding insured lost sight of both eyes as sole, proximate result 
of accidental injury within double indemnity provision of accident policy. Benefit Ass’n. 
of Railway Employees v. Bell. (U. 
(6). Suicide. 
665(6)—Physician’s certificate filed with proof of death, indicating insured committed sui- 
cide, and uncontradicted evidence indicating suicide, demanded inference of ‘‘suicide,”’ 
precluding recovery under policy. American Nat. Ins. Co. v. Anderson. (Ga.) 1129 
665(6)-——Evidence held to show, as matter of law, death of insured, plaintiff's wife, resulted 
from suicide by taking strychnine. Nichols v. New York Life Ins. Co. (Mont.) . 174 
(7). Proof and adjustment of loss. 
665(7)—Evidence authorized finding that proof of death was made to insurer as Sone 
by policy. Metropolitan Life Ins. Co. v. Busby. (Ga.). : 
665(7)—Evidence, in action on health policy, warranted finding ‘that 1 no " settlement was made 
or release effected by check which plaintiff claimed was presented as a gift. Cooper v. 
Progressive Assur. Co. (Minn.) ; 
665(7)—As respects necessity of giving liability insurer notice of accident, evidence sus- 
tained finding that assured’s investigation justified belief they were not responsible for 
accident; notice of accident given liability insurer eight and one-half months after 
accident held given within reasonable time, hence “immediate notice’? within policy; 
“immediate notice’ of accident required to be given to liability insurer means within 
reasonable time under circumstances. Farrell et al. v. Nebraska Indemnity Co. (Minn.) 1289 
665(7)—Testimony with respect to threat by robbers warranted court in finding that insured 


was excused from giving notice of robbery to peace officers at first opportunity. Central 
Surety & Ins. Co. v. Davison. (U. S.) 
(8). Estoppel or waiver. 
665(8)—Evidence that insured submitted at least one certificate ot pnysician complying with 
policy, and that company notified insured that policy was canceled, authorized recovery 
on policy. Interstate Life & Accident Ins. Co. v. Broadnax. (Ga.) .. 
665(8)—Evidence of insurer's intention to waive rights under insured’s release of liability 
for accident indemnity must be clear and convincing. Johnston v. Columbian Nat. Life 
Ins. Co. (Me.) 
665(8)—Evidence in action on accident policy justified finding there was waiver of omission of 
proof of loss. Union Indemnity Co. v. Gaines. (Ohio.) 
665(8)—Mere proof of mailing of second notice of special assessment was ’ insufficient to 
prove association’s waiver of provisions respecting forfeiture of benefit certificate for 
nonpayment of assessment. Safford v. Cleveland Acc. Ins. Co. et al. (Ohio.) ; 
665(8)—Forfeiture of insurance is not favored, and slightest evidence will support jury finding 
that forfeiture was waived. National Standard Fire Ins. Co. v. Hubbard. (Tex.) 
665(8)—Evidence as ye se insurer’s right to set up defense established that insurer 


did not agree to defend action against driver of truck. Williams v. American Auto- 
mobile Ins. Co. (U. S.) 


§ 666. AMOUNT OF RECOVERY. 

666—Method of computing loss must be that marked out in policy. Glandon v. Farmers’ 
Mut. Hail Ins. Ass’n. of Ia. (Ta.) 

666—Employer’s letter to liability insurer authorizing settlement of claims for death of three 
employees held not concession of employer’s liability beyond $7,500. Zurich General 
Accident & Liability Ins. Co. Ltd. v. Mid-Continent Petroleum Corporation. (U. S.) 

666—Beneficiary under complaint predicated on policy was entitled to recover premium in 
accordance with provision limiting liability in case of insured’s self-destruction within year. 
American Lumber & Mfg. Co. v. Equitable Life Assur. Soc. of the U. S. (U. S.) 

§ 668. QUESTIONS FOR JURY. 

(1). In general. 

668(1)—In view of misleading proof of death under accident policy and other circumstances 
showing no substantial evidence of vexatious refusal to pay, submitting question to jury 
was improper. Terry v. Woodmen Accident Co. (Mo.) 

668(1)—Where, as matter of law, policy had not lapsed if agent was authorized to receive 
premium, submitting issue of vexatious refusal to pay held not error. Bigalke v. Mutual 
Life Ins. Co. of Baltimore. (Mo.) ow 

668(1)—-Whether employment was terminated within meaning of group policy by employee's 
temporary absence held for jury. Cogsdill v. Metropolitan Life Ins. Co. (S. C.) 

668(1)—In suit on insurance policy, court could make finding and allow attornev’s fee under 
undisputed evidence regarding reasonable fee. Inter Ocean Casualty Co. v. Brown. (Tex.) 190 

668(1)—Time of death is question of fact where death is presumed from seven years’ 
absence. American Nat. Ins. Co. v. Hicks. (Tex.) : 

668(1)—Whether insured, who left home and wrote letter he was never coming “home, seven 
years before action on policy, was dead, held fact question. Egger v. Northwestern 
Mut. Life Ins. Co. (Wis.) 

(2). Agency. 
668(2)—Evidence held insufficient to make jury question as to company’s ratification of 


agent’s alleged oral contract to ies accident insurance. Southern Casualty Co. 
v. Hughes. (Ariz.) 


1014 


1147 


284 


1177 


668(2)—Whether insurance agent represents, insurer or insured in effecting settlement depe nds 
on intention of parties, and is jury question. — v. Fidelity Phoenix Fire Ins. 
Gs. 4m: Ba 
(3). The contract in general. 


668(3)—In action on accident policy, whether insured changed occupation_ from_ deputy 


clerk of court to housewife so as to reduce monthly indemnity for jury. Great Northern 
Casualty Co. v. McCollough. (Ind.) 
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668(3)—Whether insured was permanently and totally disabled so as to be entitled to dis- 
ability benefits held fact question for jury; jury’s verdict supported by competent 
evidence will not be disturbed on appeal. Metropolitan Life Ins. Co. v. Eoff. (Okla.) 
668(3)—Whether both parties intended latently ambiguous fire policy to cover entire building, 
and not merely certain part thereof, held for jury. Queen Ins. Co. of America v. 
Myer Milling Co. (U. S.) 300 
668 (3)—Evidence in respect to delivery of life ‘policy to insured held sufficient for submission 
to jury. Evidence as to payment of first premium on life policy at time of sn” held 
sufficient for submission to jury. New York Life Ins. Co. v. Seifris. (U. si gale waa a 
(4). Avoidance and forfeiture. 
668(4)—Whether insured kept system of books as required by fire policy sued on held for jury 
under evidence. National Ben Franklin Fire Ins. Co. v. Snider. (Ala.) .. 964 
668(4)—Whether stipulation in liability policy that automobile “is garaged or princi ally 
used”’ in certain place was material held fact question. Kautz v. Zurich General Acci- 
dent & Liability Ins. Co. Itd. (Cal.) 586 
668(4)—Insured’s refusal to testify positively to period of vacancy before fire was insuffic- 
ient to make issue concerning truth of testimony that to his best recollection tenant 
moved out two or three weeks before fire. tna Ins. Co. v. Trimmier et al. (Ga.) ,1197 
668(4)—Whether one employed by dress shop as handy man to a general work was “‘porter” 
within policy indemnifying against loss from robbery, and providing that porter should 
not be considered a custodian, held question of fact. Kaplan v. United States Fidelity 
& Guaranty Co. (Ill.) : 1061 
668 (4}—Whether insured producing inventory record and memorandum schedule of invoice 
value of stock with bank’s deposit record substantially complied with iron-safe clause 
held question for jury. Sun Ins. Office et al. v. Neumann. (Okla.) dete 
668(4)—Question of materiality of representation or concealment is generally for jury in 
action on policy. Sebring v. Fidelity Phenix Fire Ins. Co. (N. Y.) 975 
668(4)—Evidence respecting insurance agent’s authority to receive notice of accident ‘justified 
directed verdict for liability insurer. Pateras v. Standard Accident Ins. Co. (Ohio.)..1054 
(5). Title or interest in, possession of or incumbrance on, property. 
668(5)—Evidence warranted reformation of fire policy because of misdescription of location, 
as against demurrer; evidence of insured suing on fire policy held not demurrable as 
establishing that he did not have sole ownership. and there was change of interest 
and title voiding policy. Twin City Fire Ins. Co. v. First Nat. Bank of Marietta, 
Okla. (Okla.) Ty le cena eid ; 
(6). - Fraud or misrepresentation in general. 
668(6)—Falsity and materiality of representations and concealment relied upon to avoid fine 
arts policy held for jury. In action on fine arts insurance policy, assured’s fraud or 
false swearing touching matters relating to insurance or —e thereof held for jury. 
Sun Ins. Office, Ltd. of London v. Mallick. (Md.) ee 
668(6)—Directing verdict for beneficiary in suit on life certificate held error, 
view of conflicting evidence whether insured made fraudulent statements, and evidence 
of insurer’s waiver or estoppel. Protective Mut. Ben. Ass’n. v. McCuistion. (Tex.)..1176 
668(6)—Evidence held not to show, as matter of law, that insured made false statements in 
application for reinstatement with intent to deceive insurer. Houston v. New York Life 


Ins. Co. (Wash.) * 76 


(7). Health. condition. or habits of insured. 
668(7)—Directed verdict limiting plaintiff's recovery in action on policies to amount tendered 
held error under conflicting evidence on controling issue as to insured’s age. Guaranty 
Life Ins. Co. of Savannah v. Bell. (Ga.) es ‘<a ig eee ee 
668(7)—Whether insured’s false representations in application regarding prior disease or 
consultation with physician were material to risk was for jury. Metropolitan Life Ins. 
Co. v. Busby. (Ga.)... 5% Poe ay Wena ui ete een j 1140 
668(7)—Whether insured was in sound health when policy was delivered held for jury. 
National Life & Accident Ins. Co. v. Doman. (Tex.) 
668(7)—Falsity of insured’s representation, in application, that he did not use alcoholic 
liquors, held question for jury. Order of United Commercial Travelers of America 
v. Greer. (U. S.) 
(8). ——— Payment of premiums. 
668(8)—In action on accident policy, question of nonpayment of premiums held for jury. 
Pilot Life Ins. Co. v. Hawkins. (Ala.) “5 ‘ 
668(8)—In beneficiary’s action on life policy, question whcther first premium was paid by 
insured rendering policy effective held for jury under evidence. Lincoln Reserve Life 
Ins. Co. v. Fowler. (Ala.) rer neers 
668(8)—In suit on life policy, whether insurer’s agent acted within scope of agency in 
extending time of pavment of note given for premium held for jury. Hill v. Philadelphia 
Life Ins. Co. (N. C.) : 
668(8)—Tender of membership ‘fees to insurer on policy ‘after case was placed in hands of 
attorneys did not establish as matter of law that fees had not been paid. Milan County 
Mutual Life & Accident Assn. v. Parker. (Tex.) . 
668(8)—Whether dividends accruing on insurance policy should have been used by company 
to procure extended insurance held for jury. Whether partial remittance of amount 
due on premium of insurance policy should have been applied to procure extended 
insurance held for jury. Harvey v. Union Central Life Ins. Co. (U. S.) .... .. 658 
9). —— Increase of risk. 
668(9)—Whether use in public hall of motion picture machine, claimed to violate condition 
of fire policy, was cause of loss, held question for jury. Township Board of Hillman 
Tp. et al. v. Empire Mut. Fire Ins. Co. of Michigan. (Mich.) 
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668(9)—Evidence established that operation of still and storing of alcohol in ordinary barn 
increased fire hazard, precluding submission to jury. Whether operation of still and 
storing of alcohol in ordinary barn by tenant was within control of landlord, insured 
under fire policy, held for jury. Schaffer v. Hampton Farmers’ Mut. Fire Ins. Co. 
(Minn.) 

668(¥)—Whether ‘assured’ S misrepresentations concerning indemnity payments under accident 
and health policies and failure to disclose rejections and cancellations increased _ risk, 
defeating recovery under dismemberment policy, held for jury. O’Keefe v. Zurich 
General Accident & Liability Ins. Co. Ltd. (U. S.) 

(10). Loss and liability of insurer in general. 
668(10)—-In action on fire insurance policy, whether insured wilfully burned property held 
ior jury on conflicting evidence. Great American Ins. Co. v. Dover. (Ala.) ; 
668(10)—-Insurers’ and insured’s conflicting evidence held to present question for jury 
whether insured burned property, so as to defeat recovery under fire policies. Northern 
Assur. Co. v. Griffin. (Ky.) 

668(10)—-Whether insured’s ailment was one for health insurer assumed no liability under 
terms of policy held question for jury evidence warranted finding that sickness for which 
insured sought recovery under health policy was not a venereal disease excluded by 
policy; physician’s report as to insured’s ailment, even if constituting admission against 
interest, could be contradicted in action by insured on health policy. Cooper vy. Pro- 
gressive Assur. Co. (Minn.) 

668(10)—-Whether destruction of building resulted from windstorm, within policy or from 
weight of snow which accumulated on building, beld question for jury. Miller v. Farmers 
Mutual Fire Ins. Assn. of North Carolina. (N. C.) ... 

668(10)—Whether bank teller, in paying checks drawn against. ‘uncollected items of de- 
posit, in violation of bank’s rule prohibiting such payments except with president’s 
consent, was guilty of “criminal act” or “Dishonesty” within policy indemnifying 
bank, held question for jury. Whether drafts drawn on mortgage company and doing 
banking business were credited with understanding reasonably induced that they were 
drawn on bank, so as to constitute ‘‘checks’’ within policy indemnifying bank, held 
question of fact. World Exchange Bank v. Commercial Casualty Ins, Co. (N. Y.) .. 

668(10)—Whether bailee intended permanently to deprive insured of value or use of auto- 
mobile, warranting recovery under theft policy held for jury. Thomas Inv. Co. vy. 
Thompson. (Tex.) or welts 

Cid): = Life or accident insurance. 

668(11)—Evidence held insufficient to take to jury question whether insured’s death as 
result of carbon monoxide poisoning caused by inhalation of carbon monoxide gas in 
garage, resulted from injuries suffered while ‘driving’? or ‘‘adjusting’’ automobile, or 
in consequence of “explosion of automobile.” Field v. Southern Surety Co. of New 
York. (la.) 

668 (11)—Evidence sustained finding that insured’s drowning occurred at bathing beach where 
life guard was regularly stationed, within accident policy; whether owner of farm border- 
ing on lake, who rented out boats and bathing suits and remained at beach when persons 
were bathing, was regularly stationed life guard within accident life policy, held for 
jury; language of cove of accident life policy must be construed in insured’s favor. 
Lohstreter v. Federal Life Ins. Co. (Minn.) 2% 

668(11)—Evidence showing manner of death, beneficiary held properly nonsuited in action | on 
policy, insuring against death by being struck by vehicle. Jones v. Life & Casualty Co. 
of Tennessee. (N. C.) : : eee s Sirindae ; ei ae 

668(11)—In action on accident policy, question whether death was accidental or result of 
weakness or disease was for jury under conflicting evidence. Fenton v. American 
Liability Co. (Ohio.) a 

668(11)—-Whether dropsy effected ‘insured was chronic disease excluded by ‘policy held 
question of fact under evidence showing physician used word “chronic” 
mild. National Benev. Soc. v. Price. (Tex.) a 

668(11)—In action on accident policy, question whether burglary or robbery was 
for murdering insured within provision excluding liability in case of murder committed 
for other purpose, held for jury. Whether insured when murdered was under influence 
of liquor held question for jury in action on policy excluding liability for injury to 
insured while intoxicated. Order of United Commercial Travelers of America v. 
(U..§.) 

668(11)—Evidence held insufficient to take to jury question whether insured’s death resulted 
solely from accident. Ryan v. Continental Casualty Co. (U. 

(12). - Suicide. 

668(12)—Expert testimony that insured’s death resulted from self-inflicted wounds with 
suicidal intent held inadmissible in suit on life policy. Where expert testimony shows 
nature of wounds and manner inflicted, ultimate question whether insured committed 
suicide becomes question for jury. Admitting incompetent expert testimony that insured 
committed suicide, precluding recovery under life policy, held prejudicial error, where 
undisputed testimony did not establish suicide. Johnston v. Order of United Commer- 
cial Travelers of America. (Ark.) 

668(12)—-Whether insured, found shot through head, died by accident or suicide, held jury 
question under evidence. Massachusetts Mut. Life Ins. Co. v. Bush. (Ky.) 

668(12)—In action on life policy, whether insured committed suicide held for jury. 

Life Ins. Co. of Virginia. (S. C.) 
(13). Amount or extent of loss. 

668(13)—Where evidence points overwhelmingly to insured’s suicide as cause of death, 

question is one of law for court. Nichols v. New York Life Ins. Co. (Mont.) 
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668(13)—In action on fire policy on dwelling, evidence held not to present jury issue of total 
loss. New York Underwriters Ins. Co. v. Forrester. (S. D.) a 

668(13)—Whether one suing on disability clause was osetia disabled held for jury. 
Metropolitan Life Ins. Co. v. Noe. (Tenn.) . Satan aes es 

668(13)—Whether insured was totally disabled during period in which he did not have 
physicians attending him held for jury. Inter Ocean Casualty Co. v. Brown. (Tex ) 

668(13)—-Evidence that insured was unable to continue occupation as barber raised question 
for jury whether insured suffered loss of feet and total and permanent disability. Win- 
ters Mut. Aid Ass’n. Circle No. 2 v. Reddin. (Texas) 

668(13)—Whether death of insured, ‘under life policy resulting from ‘being ‘shot was acci- 


dental within double indemnity provision held for jury under evidence. Missouri 
State Life Ins. Co. v. Roper. ( 4 
(14). Notice, proof, and adjustment of loss. 
668(14)—Compliance with provisions of fire policy in respect to appraisal in event of dispute 
as to damage held for jury. Johnstone et ux. v. Home Ins. Co. of New York. (Mo.)..1220 
668(14)—Whether failure of insured under credit policy to "deduct for merchandise re- 
turned by insolvent customer and representation that insured had no security constituted 
misrepresentation, concealment, or fraud, held question for jury. College Silk Throwing 
Co. v. American Credit & Indemnity, Co. (U. S.) ; 
668(14)—Withdrawal of question respecting insurer’s right to make ‘autopsy in accordance 
with provision of accident policy held not erroneous under circumstances. Employers’ 
Liability Assurance Corporation Ltd. v. Dean. (U. S.) 
(15). Estoppel or waiver. 
668(15)—-Evidence that insurance agent, who had also acted as agent in selling property to 
insured, acquired knowledge before issuance of policies of defect in insured’s title, made 
issue for jury of waiver of clause in fire policy requiring unconditional ownership. 
Girard Fire & Marine Ins. Co. v. Gunn. (Ala.) 
668(15)—In action on fire policy, whether insurer through its agent waived proofs of loss 
held for jury under evidence. Fray v. National Fire Ins. Co. of Hartford. (Ill.) 
668(15)—Liability insurer held not to have waived as matter of law benefit of clause 
excluding liability for operation of automobile in violation of law as to age. S. & E. 
Motor Hire Corporation v. New York Indemnity Co. (N. Y.) . yr 
668(15)—Whether insurer waived filing of proof of loss through burglary ‘in acting on 
proof allegedly delivered to its adjuster held for jury. Posnick-Nonas Co. v. National 
Surety Co. (N. Y.) > , 
668(15)—Waiver of provision of fire policy respecting. ‘other insurance held for jury. 
Laughinghouse et al. v. Great Nat. Ins. Co. (N. C.) 1307 
668(15)—Whether insurer waived provision in fire policy that goods 1 were insured only while 
located in house described in policy held for jury. If all facts involved taken together 
tend to establish waiver of provision of fire pom court must submit question to jury. 
Julien_v. Star Ins. Co. of America. (S. C.) 981 
668(15)—Directing verdict for beneficiary in suit on ‘life certificate held error, in view of 
conflicting evidence whether insured made fraudulent statements, and evidence of 
insurer’s waiver or estoppel. Protective Mut. Ben. Ass’n. v. McCuistion. (Tex.)....1176 
668(15)—Whether insurance agent’s letter to insured was statement that premium had 
been paid, held for jury. Continental Assur. Co. v. Jensen. (U. S.)...............1084 
§ 669. —— INSTRUCTIONS 
(1). In general. 
669(1)—Givine charge that, when insurer introduced certificate showing insured committed 
suicide, “burden was cast” on executor to prove otherwise, held not reversible error. 
Birmingham Trust & Savines Co. v. Acacia Mut. Life Ass’n. (Ala.) 
669(1)—Instruction which, without distinguishing between competent and incompetent evi- 
dence, excluded entire evidence, held erroneous. Union Cent. Life Ins. Co. v. Menden- 
hall et al. (Ark.) 
669(1)—Refusal of instruction relating to insured’s books and accounts held not error in 
action on policy indemnifying against robbery, where accountant for insurance company 
examined books and determined therefrom value of goods lost. Kaplan v. United States 
Fidelity & Guaranty Co. (Ill.) .... nea tacaatat a eaeaecaia : , 1061 
669(1)—Each instrvction need not give all law of case. but all instructions must be read 
together. Standard Accident Ins. Co. v. Baker. (Okla.) 185 
669(1)—Instruction in suit on life policy that insurer had burden of proving by clear and 
convincing evidence that premium was not paid held not erroneous. New York Life 
Ins. Co. v. Seifris. (U. S.) ed ; ; ; da eee 
(2). The contract. 
669(2)—Instruetion in respect to rivht of insured to recover for dar¢e to building 
total loss held not erroneous. Security Ins. Co. v. Rosenberg. (Ky.) 116 
(4). Avoidance or forfeiture. 
669(4)—Charge in action on fire policy relative to building being used as public hall and 
for other public purposes was warranted, where building was described as hall in 
policy. Township Board of Hillman Tp. et al. v. Empire Mut. Fire Ins. Co. of 
Michigan. (Mich.) .1213 
669(4)—In action on fire policv, instruction regarding time insured had after removal of 
household goods to notify insurer of change held not erroneous. Julien v. Star Ins. 
Co. of America. (S. C.) aeaue eos ce wile Skee hc wea aa ana's a ee 
(7). —— Health, or conditions or habits of insured. 
669(7)—Charge that mere possession of policy by insured at time of death would not justifv 
recovery unless, when policv was delivered, insured was in sound health, held mis- 


leading. Independent Life Ins. Co. v. Vann. (Ala.) 235 
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(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—Instruction on insurer’s waiver of health certificate on accepting overdue premium 
payment on life policy held proper under evidence. Reliance Life Ins. Co. 
Wolverton. (Colo.) 
669(9)—In action on fire policy wherein insured alleged waiver of proofs of loss within 
sixty days, re on subject of waiver held not erroneous as not limiting waiver. 
Fray v. National Fire Ins. Co. of Hartford. (lil. 
669(9)—Insurer waived objection, if any, to charge in not submitting question of false 
representations in eee application by failing to request such submission. National 
Life & Accident Ins. Co. Collier et al. (Tex.) 
(11). Death of or ‘alenry to person insured and cause thereof. | 
669(11)—In action on an accident policy, instruction defining term “accidental”? held not 
erroneous and could not have been prejudicial. Pacific Mut. Life Ins. Co. v. Ware. (Ark.) 
669(11)—Instruction defining ‘‘accident” in action on accident policy, held erroneous as not 
full definition of term within policy. Instructions broad enough to permit jury to find 
any of happenings occurring to insured as “accident” justifying recovery on accident 
policy, though some could not have caused death, held erroneous under evidence. 
v. Woodmen Accident Co. (Mo.) 
669(11)—Charge in suit on accident policy respecting proof of accidental death held 6 
sufficiently state law. Employers’ Liability Assurance Corporation, Ltd. v. Dean. (U. 
669(11)—Instruction, in action on accident policy, inviting jury to speculate as to oF 
insured attempting to aid mad dog must reasonably expect to be bitten, held properly 
refused. Instructions in actions on accident policy to recover for death of insured 
bitten by mad dog sufficiently covered question as to whether death was accidental. Mat- 
ter of contributing disease, where insured was bitten by mad dog, was sufficiently covered 
by instructions that plaintiff, suing on accident policy must prove that bodily injury 
resulted directly in death without other independent cause. nstructions in action to 
necover on accident policy for death of insured bitten by mad dog, respecting fright 
not proximately caused by bodily injury held properly refused as inviting —_— 
Fidelity & Casualty Co. of New York v. Griner. (U. S.) 
(12). Extent of loss and liability of insurer. 
669(12)—In action on hail policy, instruction giving rule for computing recovery for corn 
supplemented by illustration, and statement that rule applied to oat crop, held not 
misleading. Glandon v. Farmers’ Mut. Hail Ins. Ass’n. of Ia. (Ia.) . 
669(12)—-Insurers sued on fire policies held not required to allege that damage resulting from 
neglect of insured property after fire was not covered by policies to warrant instruction 
in that regard. Wolff et al. v. Niagara Fire Ins. Co. et al. (Ky.) 
669(12)—In suit on accident policy, charge in nature of definition of “total disability” held 
proper. Inter Ocean Casualty Co. v. Brown. (Tex.) ; 
669(12)—Charge that loss of use of feet means impairment of use ‘disabling insured from 
successfully following pursuit requiring use of feet held improper as permitting recovery 
for temporary loss of use. Charge to find total disability if insured was disabled from 
successfully ‘‘following occupation’”’ held not erroneous because using word “successfully.” 
Winters Mut. Aid Ass’n. Circle No. 2 v. Reddin. (Texas) 
§ 670. VERDICT AND FINDINGS. 
670—Litigants are entitled to have jury fairly answer important special fact questions based 
on issued and competent evidence and duly submitted; failure to require jury to make 
complete and candid answers to important special questions based on issued and competent 
evidence is reversible error. Answering “undetermined”’ to special questions on issue 
whether accident causing death was within accident policy held evasion of juror’s duty. 
Lamb v. Liberty Life Ins. Co. (Kan.) Fa 
670—On demurrer to evidence in action on fire policy, jury should find amount insured is 
entitled to recover, if anything, not value of property destroyed. North River Ins. 
Co. v. Belcher. (Va.) 
670—Special finding that insured complained of pains and consulted ‘physician, not mentioned 
in application for reinstatement of life policy, held not inconsistent with general verdict 
for beneficiary. Houston v. New York Life Ins. Co. (Wash.) 
§ 671. NEW TRIAL. 
671—In determining whether new trial should have been granted on ground weight of 
evidence was against plaintiff, it was proper to consider improper argument of plain- 
tiff’s counsel. New trial of action on insurance policy, defended on ground insured was 
not in sound health when policy was issued, held warranted on ground weight of 
evidence was against plaintiff. National Life & Accident Ins. Co. v. Sherman (Ala.)..1100 
§ 672. NEW TRIAL. 
672—Default judgment held properly sustained under showing that defendant failed or 
neglected to employ counsel in due time and that further delay resulted from misunder- 
standing between counsel. In suit on life policy against insurer in default, court properly 
refused to allow insurer to introduce evidence impeaching plaintiff’s testimony. Action 
to recover amount of life policy held action for liquidated sum; in action on life policy 
against insurer in default, court properly refused to allow insurer to introduce evidence to 
show recovery was not for liquidated sum. Where insurer sued on life policy was in 
default in pleadings, court properly denied insurer’s counsel right to argue case to jury. 
Metropolitan Life Ins. Co. v. Scarboro. (Ga.) 
673. EXECUTION AND ENFORCEMENT OF JUDGMENT 
673—Whether notice of loss was sufficient, and whether it complied with provisions of acci- 
dent policy, were not constitutional questions giving Supreme Court jurisdiction of appeal. 
Instruction construing insurance policy provisions required by statute of sister state did 
not deny validity of such statute so as to give Supreme Court jurisdiction of appeal. 
Anderson y. Inter-State Business Men’s Acc. Assn. (IIl.) 
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§ 674. APPEAL AND ERROR. 

674—-Findings were conclusive where no motion for new trial or objection to findings was 
presented for review. Where court filed findings and conclusions on November 10, motion 
for new trial filed on December 8, the day judgment was rendered, came too late. Appeals 
taken respectively from court’s “decision” and from “decision and judgment” were not 
appeals from order denying new trial; appeals from court’s “decision’’ are from 
findings and judgment. Appeal should be dismissed, where notice thereof was not filed 
within six months after decision or judgment. Findings were conclusive where no motion 
for new trial or objection to findings was presented for review. Dolan Wholesale Co. v 
Wholesale Grocery Subscribers at Warner Inter-Ins. Bureau. (Kan.) 

674—Where there was substantial evidence upholding trial court’s finding is question of law 
reviewable on appeal. Parties desiring appellate review of question of law in cace tried 
to court without jury should request declaration of law or take equivalent step in trial 
court. Zurich General Accident & aaneen Ins. Co. Ltd. v. Mid-Continent Petroleum 
Corporation. (U. S.) 


§ 675. COSTS AND ATTORNE EY’S FEES. : 

675—Reasonable attorney’s fee is recoverable under statute in suit on insurance policy, since 
it pertains to remedy, and is taxed as costs. $500 as reasonable attorney’s fee, re- 
coverable under statute in suit on insurance policy, wherein judgment amounted to 
$2,550, held excessive by $100. A®tna Life Ins. Co. v. Spencer. (Ark.) , 

675—Supreme Court, upon affirmance of judgment on insured’s appeal in action on hail 
policy, is without authority to allow insured statutory attorney fee for services in 
connection with appeal. Light v. St. Paul Fire & Marine Ins. Co. (Kan.) 


XIX. Reinsurance. 
§ 677. THE CONTRACT IN GENERAL. 
§ 679. - CONSTRUCTION AND OPERATION. 


679—Under contract transferring assets of mutual aid association, wherein transferee assumed 
transferor’s liability, suicide provision in policy issued by transferor held to control parties’ 
rights in case of insured’s committing suicide. American Ins. Union et al. v. Beavers 
et al. (Okla.) 

679—Equitable considerations giving rise to right of subrogation in favor of insurer paying 
loss apply in favor of reinsurer. Insurance company reinsuring part of cargo and 
paying proportionate part of loss was entitled to intervene in proceeding for limitation 
of liability. Universal Ins. Co. v. Old Time Molasses Co. et al. (U, S.)............1244 


§ 684. EXTENT AND LIABILITY OF REINSURER. ; 
684—Commuted value of unpaid monthly installments under war risk policy on death of 
mother as beneficiary held to revert to insured’s estate. Eblen v. Jordan et al. (Tenn.) 730 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 


§ 691. REGULATION AND SUPERVISION OF BUSINESS. 

691—-Statutes providing for suit by Attorney General against insurance society in process of 
dissolution held inapplicable to suit to enjoin illegal actions of officers of solvent society. 
Suit by members of fraternal benefit society to enjoin illegal enforcement of laws readjust- 


ing rates and method of insurance held within court’s jurisdiction. Woodmen of the 
World v. McCue et al. (Colo.) 


§ 693. CONSTITUTIONS AND BY-LAWS. 

693—Delegate of fraternal benefit society cannot waive requirements of constitution of society. 
Constitution of fraternal benefit society providing for amendment by two-thirds of votes 
of regular or special head camp session required amendment to be adopted by two-thirds of 
votes entitled to be cast. Amendment to constitution of fraternal benefit society not 
shown to have been adopted by two-thirds of votes entitled to be cast held not legally 
adopted. Woodmen of the World v. McCue et al. (Colo.) 


§ 694. MEMBERSHIP. 
(1). In general. 
694(1)—Delegate of fraternal benefit society cannot represent constituency, except as power 
is granted by articles of incorporation and constitution of society. Woodmen of the 
World v. McCue et al. (Colo.) a ee Per ee 
€94(1)—Fraternal beneficiary association may provide in its laws steps necessary to be- 
come member; one uniting with fraternal beneficiary association is deemed to know 
association’s laws relating to steps necessary to become member and to have assented to 
requirements. Leavitt v. International Brotherhood of Boilermakers, Iron Ship Builders 
and Helpers of America. (Kan.) 
(3). Recourse of members to courts. 
694(3)—Petition to compel reinstatement as members of fraternal order, showing methods 
provided by organization for redress were exhausted, was« within equity jurisdiction. 
Grand Chapter, O. E. S., et al. v. Wolfe et al. (Ga.) , ree 
695. OFFICERS AND AGEN'TS. 
5—Local officers presiding over lodge and collecting dues acted without scope of authority 
in naming arrangements for member, not binding order. United Order of Good Sam- 
aritans v. Campbell. (Ark.) 


695—Grand lodge of association is responsible for agents’ acts : eeeanel anda apparent 
authority or under rules of lodge. Grand lodge of association held not responsible for 
agent’s act done contrary to constitution of lodge, contract or law. Sweatman v. Free 
and Accepted Masons of Texas. (Tex.) 
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$ 696. POWERS OF ASSOCIATION IN GENERAL. 

696—Attempt by beneficial society to issue old line insurance is ultra vires act. Common- 
wealth ex rel. Woods, Atty. Gen., v. United States Annuity Society. (Pa.) 

$ 698. SPECIAL FUNDS. 

698—That fraternal insurance company is presently solvent will not prevent receivership of 
trust fund, depleted by past and continued diversion and misappropriation. In suit for 
preservation and administration of trust fund of fraternal insurance company, record 
held to require receivership of fund. Grand Lodge, K. P. of Alabama et al. 
Shorter et al. (Ala.). 

§ 700. INSOLVENCY AND DISSOLUTION. 

§ 703. —— REMEDIES AND PROCEEDINGS ON INSOLVENCY. 

703—Statute providing for quo warranto proceedings or injunction against domestic insur- 
ance society referred to domestic association in process of dissolution. Statute providing 
for injunction of receivership against ‘‘such domestic society” by Attorney General 
referred to society about to be dissolved. ‘Woodmen of the World v. McCue et al. (Colo.) 

§ 704. REORGANIZATION. 

704—In absence of statutes, any aggrieved member of fraternal benefit society may sue in 
equity to enjoin fraudulent scheme to transfer society into old-line insurance company. 
Woodmen of the World v. McCue et al. (Colo.) 

§ 706. GROUNDS FOR DISSOLUTION. 

706—Law authorizing dissolution of domestic societies held inapplicable to incorporated asso- 
ciation of local lodges providing for payment of death benefits not exceeding $500. 
Boney v. — Grand Lodge No. 7 Grand United Order of Odd Fellows of America. 
Inc. (N. > 

706—Decree for dissolution of beneficial society held warranted, where corporation had 
departed from chartered powers by carrying on practically old line insurance business, 
and where president exploited corporation and illegal loans were made. Commonwealth 
ex rel. Woods, Atty. Gen., v. United States Annuity Society. 

§ 707. —— PROCEEDINGS ‘TO ENFORCE DISSOLUTION. 

707—Where_ fraternal benevolent association discontinues business, Attorney General upon 
report from insurance commissioner may proceed to liquidate its affairs. Grand nein 
A. OO. UL OW. 9; Adeie. GAek) |. 

§ 708. ASSETS AND RECE IV E RS. 

708—Only real necessity warrants receivership in case of going fraternal insurance company. 
Grand Lodge K. P. of Alabama et al. v. Shorter et al. (Ala.) 

708—Where governmental department is under duty to examine fraternal benevolent asso- 
ciation and report result to proper official under duty to take necessary action under 
report to protect membership, remedy so provided is exclusive of receivership. Where 
insurance commissioner proceeded under Statutes to protect members of fraternal 
benefit society and approved contract to sell insurance business, chancery court held 
without jurisdiction of member’s suit for receiver. Grand Lodge A. O. U 
Adair. (Ark.) 

(B) THE CONTRACT IN GENERAL. 

§ 712. WHAT LAW GOVERNS. 

712—Beneficiaries of fraternal insurance policy were determinable according to laws in force 
in state wherein policy issued at time thereof. Styles v. Byrne. (Mont.) 

712—Membership certificate in beneficiary association having home office in Missouri 
Pennsylvania contract, where application originated in Pennsylvania and applicant hiceune 
—, by vote of local post. Brooks v. Travelers’ Protective Ass’n. of America. 

§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. —— EXISTING PROVISIONS. 

718—General rule is that constitution and by-laws of mutual benefit societies are part of 
ooraracts between association and members. Texas Mut. Life Ins. Assn. v. Henderson. 

ex 
$ 719. ——SUBSE QU ENT PROVISIONS OR ASSESSMENTS. 
qa In general. 
719(1)—Mutu:z al aid association’ s reserved right to amend by-laws does not authorize alteration 


materially impairing obligation of prior insurance contract. Amarillo Mut. Benevolent 
Assn, v. Franklin et al. (Tex.) 


(4). Changing amounts of benefits. 

719(4)—Mutual aid association held not authorized to change contract or divide classes 
so as to impair benefits to which insured was entitled under policy. Amarillo Mut. 
Benevolent Assn. v. Franklin et al. (Tex.) . 

§ 720. DELIVERY AND ACCEPTANCE OF CERTIFICATE. 

720- Insurer held not liable on benefit certificate, issued to one who died a few days aoe 
before delivery thereof, from neers disease. Sovereign Camp, W. 
Parton (Ark.) ‘ 

720—Beneficiary association held not liable on " certificate, where insured ‘did not receive certi- 
ficate nor pay assessments reauired as condition precedent to liability. Thurmond 
v. Sovereign Camp, W. O. W. (Ga.) ; 

§ 721. PAYMENT OF DUES. 

721—Beneficiary association held not liable on certificate, where insured did not receive 
certificate nor pay assessments re as condition precedent to liability. Thurmond 
v. Sovereign Camp, W. O. W. (Ga. 

§ 723. a Ge FRA D, OR BREACH OF WARRANTY. 

Warranties and representations defined and distinguished. 
723(1)—“"Warranty? * is in nature of condition precedent, must appear on face of policy, and 
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cannot be created or extended by construction. All reasonable doubts, whether state- 
ments inserted or referred to in policy are warranties or representations, should be 
resolved in insured’s favor. The Maccabees v. Gann. (Ark.) 
(2). Effect of misrepresentation, breach of warranty, or concealment in general. 
723(2)—Signature of insured’s name by another to application for benefit certificate was 
binding on insured, if valid, as respects representations and warranties. Sovereign 
Camp, W. O. W. v. Parton. (Ark.) 
723(2)—Beneficiaries held estopped under evidence, to deny application to life insurance 
containing false answers was that of insured, where insured accepted policy issued 
thereupon. If there was no ratification of application containing false answers which 
beneficiaries claimed was not that of insured, no contract of life insurance resulted. 
Texas Mut. Ins. Assn. v. Henderson. (Tex. 
§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 
(2). Misrepresentations, breach of warranty, or fraud. 
724(2)—Whether statement in application was representation or warranty held immaterial 
evidence showing insurer’s agent was advised insured had consulted physician. Notwith- 
standing answer in application, when insured told insurer’s physicians he thought ailment 
amount to nothing, physician was put on notice of existence of ailment. The Maccabees 
v. Gann. (Ark. 
§. 725. MODIFICATION AND REFORMATION. 
725—Member of beneficiary association, who failed to prove mistake, fraud, or inequitable 
conduct was not entitled to reformation of certificate. Welsh v. Brotherhood of Rail- 
road Trainmen. (N. C.) 
§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 
726—Insurance contract not providing for change in law must be construed with reference 
to law existing at time of execution. Styles v. Byrne. (Mont.) 
(D) FORFEITURE OR SUSPENSION. 
§ 744. NATURE AND GROUNDS IN GENERAL. 
744—Widow of deceased not in good standing in lodge had no right superior to deceased. 
Sweatman v. Free and Accepted Masons of Texas. (Tex.) 
§ 747. EFFECT OF EXPULSION OR SUSPENION OF MEMBER. 
747—Benefits tendered to insured by subsequent notices sent after suspension did not, on 
insured’s death, pass to beneficiary. Insured having died during suspension, beneficiary 
had no interest in certificate, even if insured had right to be reinstated. Beneficiary 
could not urge insured, dying while under suspension before increased rate became 
effective, was enttled to protection accorded members under by-law relating to increased 
rate. The Maccabees v. Palmore et al. (Tex.) 
§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
§ 750. — DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
750—Where member did not pay monthly assessment during month and was not and could not 
be reinstated as member, because of illness, association held not liable under benefit 
certificate, notwithstanding assessments were paid on sixth of following month. Sovereign 
Camp, W. O. W. v. De Ortega. (Ariz.) 
750—Fraternal benefit society’s by law relating to increased rate did not impair effect of 
by-laws suspending member failing to pay dues. ‘The Maccabees v. Palmore et al. (Tex.) 
$ 753. - — OF PAYMENT OR TENDER TO PREVENT FORFEI- 
(1). In general. 
753(1)—Bona Fide tender of monthly dues to officers of local camp of benefit society 
before end of month in which payment was due prevented suspention; where tender of 
dues in benefit society was refused because member had been sus ended, it was not 
necessary to prevent forfeiture that tender be repeated as to su sequently onerpins 
dues; tender of dues to officer of local camp of benefit society as directed by by-laws 
held ‘legal tender to society; refusal by local clerk of benefit society of lawfully tender- 
ed dues waived necessity for repez ated monthly tender of dues notwithstanding or 
tion against waiver by employee. Sovereign Camp W. O. W. v. Bell. (Ga.) 
§ 755. i OR WAIVER AFFECTING RIGHT OF FORFE RITURE. 
(1) n general. 
755(1)—Insurer may waive right to insist on forfeiture by insured for default in paying 
assessments waiver of forfeiture for default in payment of assessments may be made by 
insurer through agent, acting within apparent scope of his authority. Forfeiture for 
insured’s failure to pay assessments held waived; where insurer’s conduct affirmatively 
induces belief that forfeiture is waived; benefit society cannot exempt itself in by-laws 
from effect of forfeiture. Shields v. Supreme Council of Royal Arcanum. (Ohio) 
(2). Powers of officers and agents. 
755(2)—Local collector of benefit society authorized to collect assessments to be remitted 
to Supreme Council is agent of Supreme Council and local council in matters relating 
to receipt of assessments and waiver of forfeiture. Insurer may waive right to insist 
on forfeiture by insured for default in paying assessments waiver of forfeiture for 
default in payment of assessments may be made by insurer through agent, acting within 
apparent scope of authority. Shields v. Supreme Council of Royal Arcanum. ( hio) 
755(2)—Fraternal benefit society did not waive right to enforce by-laws respecting forfeiture 
for failure to pay dues, where clerk had advanced payments at different times as personal 
accommodation. The Maccabees v. Palmore et al. (Tex.) 
(3). Demand acceptance, and retention of assessments. 
755(3)—That premiums on policy of lodge members were accepted for seven years without 
questioning her age, indicated negligence, as regards liability for death benefits. Lodge 
accepting premiums on policy for seven years without questioning member’s age held 


1431 


228 





Topical Index 


estopped to claim misrepresentations as to age. annie v. Knights of King Solomon 
a a Athi a hes 
§ 758. REINSTATEMENT. 
§ 759. —— RIGHT IN GENERAL. 
759—That subordinate lodge secretary gave deceased membership certificate did not mislead 
deceased as to authorize recovery on certificate, where secretary informed deceased he 
was required to perform further acts. Under lodge constitution, grand lodge held not 
responsible for acts of subordinate lodge secretary in giving deceased reinstatement mem- 
bership certificate, where deceased had been suspended. Sweatman v. Free & Accepted 
Masons of Tex. (Tex.) 
(E) BENEFICIARIES AND BENEFITS. 
§ 768. PERSONS WHO MAY BE BENEFICIARIES. 
§ 769 —— IN GENERAL. 
769—Question as to whether required relationship of beneficiary to insured existed at time 
of designation could be raised only by insurer. Insurer by interpleading claimants and 
paying insurance money into court waived right to contest claim on ground required 
relationship of beneficiary to insured did not exist. Styles v. Byrne. (Mont.)......1228 
§ 771. —— PROVISIONS OF CHARTER OR BY-LAWS. 
771—Sister-in-law of insured, in absence of state law restricting beneficiaries, was entitled 
to be designated as beneficiary in accordance with provisions of by-laws of fraternal 
association. Eligibility of beneficiary controlled solely by constitution or by-laws of 
society can be questioned only by society. Styles v. Byrne. (Mont.)... 
§ 779. CHANGE OF BENEFICIARY. 
§ 780. RIGHT ‘TO CHANGE IN GENERAL. 
780—That original beneficiary under fraternal benefit certificate pays dues does not deprive 
member of richt to change beneficiary; that two sons were made berieficiaries under 
member's certificate and paid dues and assessments did not prevent change of beneficiary 
so as to exclude one of sons. Kernan v. Modern Woodmen of America et 21. (Nebr.) 
80—Insured member has absolute right to change beneficiary named in benefit certificate, 
subject to restrictions of contract, including by-laws, constitution, and certificate. 
Brotherhood of Railroad Trainmen v. Benson et al. (U. 5S.) .... 
$ 782. RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 
782—Designation as beneficiary of death certificate of person not within classes statute 
specified as eligible held nullity not affecting right of deceased’s widow as _ original 
beneficiary. Biami v. Co-Operators Fraternels Benev. Aid. Ass’n. (La.) 
§ 783. VESTED INTEREST OF BENEFICIARY. 
783—Beneficiary under benefit insurance certificate acquires no vested interest, but has mere 
expectancy which may be defeated by insured’s acts. Benefit insurance certificate on 
life of husband living in Washington, naming wife as beneficiary, is not community 
property so as to preclude husband from changing beneficiary. Brotherhood of Railroad 
Trainmen v. Benson et al. (U. S.) 
§ 784. —— MODE OF CHANGING DESIGN TATION. 
(1) In veneral. 
784(1)—Benefit certificate holder, by stating signature on application for change of beneficiary 
was hers, adopted signature, regardless of truth of statement. Ancient Order ‘ of 
Gleaners v. Zeluff et al. (Mich.)......... 1145 
784(1)—Insured must change beneficiary under benefit certificz ate, in manner pointed out by 
contract, and material deviation will ordinarily. invalidate transfer. If it is beyond 
power of insured to comply literally with regulations as to change of beneficiary, equity 
will treat change as legally made. Unexecuted intent to substitute new beneficiary is not 
equivalent to actual substitution, even though certificate is delivered to intended beneficiary. 
Where insured and insurer have contracted for particular method of changing beneficiary, 
court cannot make new contract or waive requirements which insurer had not waived. 
Holder of benefit insurance certificate held to have substantially complied with require- 
ments of constitution with reference to changing beneficiary. Brotherhood of Railroad 
Trainmen v. Benson et al. (U. S.) 
(2). Death of member before change is completed. 
784(2)—If insured has followed laws of benefit association, and- done all in his power to 
change beneficiary, before his death equity will treat certificate as issued. Brotherhood 
of Railroad Trainmen v. Benson et al. (U. S.) .... Sala a bare ene te . 669 
(6). Who may make objection. 
784(6)—Where benefit society has waived strict compliance with rules as to change of 
beneficiary and issued new certificate, original beneficiary cannot complain. Brotherhood 
of Railroad Trainmen v. Benson et al. (U. S.) .., 669 
§ 786. LOSS OR CONTINGENCY ON WHICH BE NEFITS BECAME PAYABLE. 
§ 787. - IN GENERAL. 
787—Member of beneficiary association, though actually disabled, was not entitled to disability 
benefits, limited by certificate to persons suffering specified infirmities. Welsh v. Brother- 
hood of Railroad Trainmen. (N. C.) .. Api saw drcmin Ree ee . 914 
787—Benefit held payable if insured became totally disabled before sixty-fifth birthday and 
disability continued 90 days, though not for 90 days before sixty-fifth birthday. Amarillo 
Mutual Benevolent Assn. v. Franklin et al. (Tex.) 932 
§ 790. DISCRETION OF ASSOCIATION AS TO ALLOWING BENEFITS. 
790—Member of beneficiary association could not recover on ground board’s disallowance 
of disability claim was arbitrary where approval of claims rested with board uncer con- 
stitution. Welsh v. Brotherhood of Railroad Trainmen. (N. Y.) : 914 
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§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
793—Rights and liabilities of parties to benefit insurance contract become fixed on death of 
insured member. Brotherhood of Railroad Trainmen v. Benson et al. (U. S. 
§ 795 RIGHTS OF REPRESENTATIVES OF INSURED. 
795—Member of fraternal association has no interest in benefit funds, and such funds never 
become part of deceased member’s estate so as to be recoverable by administrator. Lea- 
vitt v. a Brotherhood of Boilermakers, Iron Ship Builders and Helpers of 
America. (Kan 
§ 797. RIGHTS ‘OF CREDITORS. 
397—Provision of life certificate for paying $50 for burial expenses held not to authorize 
undertaker’s recovery for tumeeel services furnished insured, where certificate had 
lapsed when death occurred and officers of local lodge were without authority to promise 
payment for funeral services. United Order of Good Samaritans v. Campbell. (Ark.) 
§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 
800—Insurer tendering amount due under benefit certificate in force held liable only for 
such amount, without penalties and attorney’s fees. Sovereign Camp, W. O. W. 
v, Parton. (Ark.) 
800—Association formed to aid sick and indigent members and provide burial for dead mem- 
bers held properly found to be fraternal benefit society not liable for attorney’s fees or 
statutory penalty. Wonderful Workers of the World v. Winn. (Tex.) ; 
(F) ACTIONS FOR BENEFITS. 
§ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 
SHIP. 
§ 805. —— RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. 
(1). In general. 
805(1)—Heir, having failed to appeal to Grand Council from Committee’s refusal, as pro- 
vided by by-laws, held not entitled to recover death benefit from fraternal society. 
ts v. Grand Lodge of the State of New Jersey, Order Sons of Italy in America. 
J.) ; 
§ 809. DEFENSES. 
809—Mutual aid association held estopped from asserting its assumption of obligations on 
policies taken over from another association was ultra vires as against assured. 
Amarillo Mut. Benevolent Assn. v. Franklin et al. (Tex.) 
§ 815. PLEADING. 
(1). Declaration, complaint, or petition. 
815(1)—Petition alleging disabilty occurred after membership certificate had been in force 
one year held sufficient as against special exception, though exact date of accident was not 
alleged. Home Benefit Assn. v. Robbins. (Tex.) 1039 
8 816. EVIDENCE. 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(2). Matters of avoidance or forfeiture. 
817(2)—In action on benefit certificate, association had burden to show that insured, when 
signing ene was not in good health. Haney y. Security Ben. Ass’n. of Topeka, 
Kan. (Mo.) : 
817(2)—In suit on membership certificate which defendant claimed was forfeited, burden was 
on plaintiff to show plea of confession and avoidance was true. The Maccabees v. 
Palmore et al. (Tex.) . 
§ 818. - ADMISSIBILITY. 
(1). In general. 
$18(1)—Testimony that members of benefit society were not requested to partake in funeral 
of insured did not illustrate insured’s statutes and was properly excluded as immaterial. 
Word “suspended” written by insurer’s clerk on unsigned receipt for dues held properly 
excluded as self-serving declaration; word “suspended” on unsigned receipt for insured’s 
dues held properly excluded as immaterial; where not showing whether written before 
or after payment was required; exclusion of receipt reciting suspension of insured 
held harmless, where insurer’s agent testified insured paid no dues. Sovereign Camp 
W. at W. v. Bell. (Ga.) 
(2). Misrepresentation, breach of warranty or fraud. 
818(2)—Insured’s statement, made during short interval between delivery of policy and death, 
that he would never get well, held admissible on question whether representations made 
on delivery were made with intent to deceive. That insured remained in weakened condi- 
tion and never regained weight held admissible in action on life policy. Sovereign Camp 
W. O. W. v. Padgett. (Ala.) ; 
818(2)—Insured’s application for membership in fraternal benefit society, offe ‘red to show 
false representations concerning health, held erroneously excluded in action on benefit 
certificate. Testimony of doctors that insured was suffering from pellagra and died 
therefrom was admissible to show insured had pellagra when applying for benefit certifi- 
cate. Testimony that insured told witnesses she was suffering with pellagra was admissible 
to show insured had pellagra when ap plying for certificate. Wonderful Workers of the 
World v. Winn. (Tex.) : ord 
(3). Forfeiture of certificate. 
818(3)—-Where insurer refused payment, proofs of death containing affidavit of insurer’s 
officer as to last payment of dues were admissible, though not executed according to by- 
law; proofs of death containing affidavit of insurer’s officer as to last payment of dues 
was admissible to impeach officer. Modern Order of Praetorians v. Blackburn. (Ga.)..1134 
§ 819. WEIGHT AND SUFFICIENCY. 
. In general. 
819(1)—Evidence that insured executed change of beneficiary, which was retained over eleven 


1433 





Topical Index 


months by insurer giving written notice of acceptance, showed change was effected. 
Davis v. Supreme Lodge K. P. Ins. Dept. (Tex.) . 

819(1)—Proof justified judgment for plaintiff for $1,228, in absence of pleading» or proof of 
mutual aid association it did not have 1,228 members in plaintiff’s class. Amarillo Mut. 
Benevolent Assn. v. Franklin et al. (Tex.) 


(2). Matters of avoidance or forfeiture. 
819(2)—Evidence showed there was no intentionally false statements in application for benefit 
certificate, and insurer’s agent and physician were put on inquiry and could have learned 
facts. The Maccabees v. Gann. (Ark.) 
(3). Estoppel or waiver. 
819(3)—Evidence showed there was no intentionally false statements in application for 
benefit certificate, and insurer’s agent and physician were put on inquiry and could have 
learned facts. The Maccabees v..Gann. (Ark.) . 
(4). Death or injury and cause thereof. 
819(4)—Evidence sustained finding insured was totally disabled within mutual aid associa- 
tion’s policy. Amarillo Mut. Benevolent Assn. v. Franklin et al. (Tex.) 
(F) ACTIONS FOR BENEFITS. 
§ 825. — QUESTIONS FOR JURY. 
(1). In general. 
825(1)—-Court must contrue laws and regulations of insurer unless ambiguous, and let jury 
determine fact issues. Wonderful Workers of the World v. Winn. (Tex.) 
(2). Avoidance or forfeiture. 
5(2)—Whether insured’s misrepresentation as to health on delivery of policy was made with 
actual intent to deceive held for jury. Whether operation for appendicitis between time 
of application and delivery of policy increased risk held for jury. Sovereign Camp W. 
O. W. v. Padgett. (Ala.) 
825(2)—Whether insured was afflicted with cancer at time of application for benefit certificate 
held question for jury, Haney v. Security Ben. Ass’n. of Topeka, Kan. (Mo.). 
825(2)—Whrether dues for month in which insurance was alleged forfeited and succeeding 


months were paid and tendered held for jury under evidence. Sovereign Camp W. O. 
W. v. Bell. (Ga.) 


§ 826. —— INSTRUCTIONS. 
(1). In general. 

826(1)—Refusing instruction, in action on benefit certificate, that application, medical exam- 
ination, and by-laws create contract sued on held proper. The Maccabees v. Gann. (Ark.) 

826(1)—Charge, in action on benefit certificate, relative to insured’s right to reinstate 
lapsed insurance when recorder is satisfied member has been in continuous good health, 
held applicable. Modern Order of Praetorians v. Blackburn. (Ga.) ; 

§$ 827. VERDICT AND FINDINGS 

8 


27—Finding that insured paid dues to insurer directly conflicted with finding that insured 


825 


was prevented from paying dues and did not support judgment against insurer. Wonder- 
ful Workers of the World v. Winn. (Tex.) 7 
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